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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA
TERRY GENE BOLLEA professionally
known as HULK HOGAN,
Plaintiff,
Case No. 12012447CI-011
vs.
HEATHER CLEM; GAWKER MEDIA, LLC
aka GAWKER MEDIA; GAWKER MEDIA
GROUP, INC. aka GAWKER MEDIA;
GAWKER ENTERTAINMENT, LLC;
GAWKER TECHNOLOGY, LLC; GAWKER
SALES, LLC; NICK DENTON; A.J.
DAULERIO; KATE BENNERT, and
BLOGWIRE HUNGARY SZELLEMI
ALKOTAST HASZNOSITO KFT aka
GAWKER MEDIA,
Defendants.
______________________________________/
PLAINTIFF TERRY BOLLEA’S
OPPOSITION TO HEATHER COLE’S (SUED AS HEATHER CLEM)
MOTION FOR SUMMARY JUDGMENT
I. INTRODUCTION
Heather Clem (now known as Heather Cole) has moved for summary judgment, claiming
there is no triable issue of fact as to whether she was involved in the creation of a secretlyrecorded video of Mr. Bollea and Heather Clem, taken without Mr. Bollea’s knowledge in
Heather Clem’s private bedroom (the “Secret Recording”). Ms. Clem claims she had nothing to
do with it. However, there are significant pieces of evidence that show that Ms. Clem, in fact,
did know about the Secret Recording at the time of its creation and was involved in its
production.
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1.

Bubba Clem gave extensive testimony that Ms. Clem both knew about the Secret

Recording at the time it was made, and knew that Mr. Clem had burned a DVD copy of the
Secret Recording (the copy which apparently was stolen and sent to Gawker).
2.

Ms. Clem herself admitted that she knew Bubba Clem had burned a CD of the

Secret Recording, because he showed it to her.
3.

Ms. Clem was a resident in the Clems’ house and had to have been aware of the

surveillance camera that Bubba Clem had installed in the bedroom. Thus, it is reasonable to
infer that she knew her sexual encounter with Mr. Bollea had been recorded.
4.

Ms. Clem stated in her answers to written discovery that the Secret Recording was

created for the Clems’ “personal private use,” which indicates that she knew about the recording,
why it was made, and that she benefitted from it (her and her husband’s “personal private use”).
5.

Terry Bollea testified that both Heather and Bubba Clem pressured and goaded

him into having the sexual encounter with Heather, which gives rise to an inference that Heather
knew that the sex would be recorded.
Thus, Ms. Clem fails to establish that the facts are undisputed on the key question of
whether she was involved in the creation of the Secret Recording. The factual issues are in
dispute, and must be resolved by the jury.
Ms. Clem also joins the Gawker Defendants’ Motion for Summary Judgment without
explanation. The arguments made by the Gawker Defendants, however, do not apply to her.
While Mr. Bollea vigorously disputes the Gawker Defendants’ arguments in favor of summary
judgment, nonetheless they are premised on the Gawker Defendants having no involvement in
the original recording of Mr. Bollea and Ms. Clem in 2007. Ms. Clem cannot claim a First
Amendment privilege, particularly where there are triable issues of fact as to her participation in
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secretly recording Mr. Bollea, conduct that is totally unprotected by the First Amendment and
instead is a serious crime as well as being tortious.
Accordingly, Ms. Clem’s motion for summary judgment should be denied and the claims
against her should proceed to trial.
II. STATEMENT OF FACTS
The facts of this case are set out in extensive detail in Mr. Bollea’s Opposition to the
Gawker Defendants’ Motion for Summary Judgment, filed concurrently herewith. Mr. Bollea
incorporates those facts herein, and cites herein only those facts that concern the Motion for
Summary Judgment filed by Heather Clem.
Mr. Bollea was a social acquaintance of Ms. Clem and was a close friend of her husband,
Bubba Clem. Bubba Clem Tr. (Ex. 1) 1 56:1–4; Heather Cole Tr. (Ex. 4_C) 9:23–10:7. During
the course of Mr. Bollea’s friendship with Mr. Clem, both Bubba and Heather Clem pressured
and goaded Mr. Bollea into having a sexual encounter with Ms. Clem. Bollea Tr. (Ex. 5_C)
273:17–22 (“she started asking me to have sex with her on the phone”); id. at 274:5–10 (there
were at least 20 conversations; “they [the Clems] kept bringing it up”); id. at 277:13–17 (“Bubba
made me think that Heather was initiating it”); Bubba Clem Tr. (Ex. 3_C) 314:14–315:6. Mr.
Bollea was reluctant to have sex with Ms. Clem. Bubba Clem Tr. (Ex. 3_C) 315:9–10 (“Q. Was
he reluctant to have sex with Heather? A. I think so.”); Bubba Clem Tr. (Ex. 1) at 319:12–13
(Mr. Bollea having sex with Ms. Clem “was absolutely, unequivocally not his idea, period.”).
In 2007, after Mr. Bollea had separated from his now ex-wife Linda, and when he was at
a low point in his life (Bubba Clem Tr. (Ex. 3_C) 325:14–326:1), the Clems again asked him to
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Exhibits 1 and 2 are attached to the Affidavit of Charles J. Harder, Esq. Confidential exhibits
3_C through 5_C are attached to the Confidential Supplemental Affidavit of Charles J. Harder,
Esq.
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have sex with Heather, and this time Mr. Bollea went along with it. Bollea Tr. (Ex. 5_C)
279:20–280:9 (“After . . . the marriage was dysfunctional . . . and . . . I was under the
understanding that my marriage was over. Q. . . . [D]id you come to Bubba and ask if the offer
still stood? A. No. Q. How did it come up again? A. Somehow or another, I was just really
depressed. . . . And I went over to his house, and Heather pursued me while I was there. And I
just let my guard down.”). Mr. Bollea and Ms. Clem thereafter engaged in sexual relations in a
private bedroom in Ms. Clem’s house.
Unbeknownst to Mr. Bollea, there was a surveillance camera located in the bedroom,
disguised as a small motion detector, painted the same color as the wall, and placed high up
where the wall meets the ceiling. Bubba Clem Tr. (Ex. 1) 195:24–196:19. Heather Clem was a
resident of the house and knew its existence and placement. Heather Cole Tr. (Ex. 4_C) 65:8–
24. It is reasonable to infer that she knew her sexual encounter with Mr. Bollea was being
recorded, and her responses to discovery confirm her knowledge and involvement. Defendant
Heather Clem/Cole’s Notice of Serving Answers to Plaintiff Terry Gene Bollea’s First Set of
Interrogatories (Ex. 2), No. 8.
Mr. Bollea was surreptitiously recorded, and did not know about the Secret Recording
until almost five years later. A copy of the Secret Recording eventually was anonymously sent
to Gawker, which edited and produced a one minute and 41 second “highlight reel” (in the words
of Gawker.com’s Editor in Chief, A.J. Daulerio, who produced the video with his staff)
containing explicit footage of Mr. Bollea fully naked, aroused, and engaging in multiple
positions of sexual intercourse. Gawker published the highlight reel on the Gawker.com website.
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There is extensive evidence that Ms. Clem knew about the Secret Recording at the time it
was created, and about the fact that Bubba had burned the recording onto a disk (which
apparently is what was sent to Gawker anonymously). Bubba Clem testified:
Q. Did you think that she knew she was being recorded?
A. I would assume that she did. I would say the only person who didn’t know
would be Terry.
Bubba Clem Tr. (Ex. 3_C) 327:21–24. Mr. Clem further testified:
Q…. But at this point, Heather knew about the tape, right?
A. . . . she knew about the tape.
Bubba Clem Tr. (Ex. 3_C) 412:8–11; see also Bubba Clem Tr. (Ex. 3_C) Tr. 459:1–3 (“I know
that there were three people that were on that tape, two of which knew about it [Bubba and
Heather Clem], one of which didn’t [Terry Bollea].”).
According to Bubba Clem’s testimony, he burned a DVD of the recording of the sexual
encounter, which was originally captured on a digital video recorder hooked up to the
surveillance system. Bubba Clem Tr. (Ex. 1) 328:14–329:19. Bubba burned the DVD and
testified that Heather Clem was aware of that fact within 14 days of the sexual encounter. Bubba
Clem Tr. (Ex. 1) 329:22–330:19. Ms. Clem admitted that at some point after her encounter with
Mr. Bollea, she was shown footage of the encounter by Bubba Clem burned on a CD-ROM.
Heather Cole Tr. (Ex. 4_C) 17:15–23, 25:15–18. Mr. Clem never told Mr. Bollea about the
recording. Bubba Clem Tr. (Ex. 1) 332:05–333:02.
In this lawsuit, Ms. Clem served responses to written discovery that confirm she knew the
purpose of the Secret Recording (which gives rise to the reasonable inference that she knew
about the recording itself at the time it was made). Defendant Heather Clem/Cole’s Notice of
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Serving Answers to Plaintiff Terry Gene Bollea’s First Set of Interrogatories (Ex. 2), No. 8
provides:
“Q. STATE ALL FACTS regarding the purpose for the creation and storage of
the VIDEO, including YOUR purpose, and BUBBA CLEM’s purpose, for
creating and storing it . . . .”
“A. There was no intent to sell or license the video. It was created and intended
for personal private use.” (Emphasis added.)
Ms. Clem testified that she supposedly had no knowledge that her sexual encounter with
Mr. Bollea was being recorded. Heather Cole Tr. (Ex. 4_C) 18:14–20, 20:19–24. The jury will
have to evaluate the evidence, including her inconsistent admissions, and Bubba Clem’s
testimony that she was aware of the recording, and decide whether to believe her, or the contrary
evidence, as to “what she knew and when she knew it.”
III.ARGUMENT
A. Standard for Summary Judgment
Under Florida law, summary judgment is proper only if, based upon examination of
admissible evidence, no genuine issue of fact exists and the movant is entitled to judgment as a
matter of law. Fla. R. Civ. P. 1.510; Volusia County v. Aberdeen at Ormond Beach, L.P., 760
So.2d 126, 130 (Fla. 2000).
A “material fact,” for summary judgment purposes, is a fact that is essential to the
resolution of the legal questions raised in the case. Continental Concrete, Inc. v. Lakes at La Paz
III Ltd, 758 So.2d 1214, 1217 (Fla. 4th DCA 2000). “The burden to conclusively prove the
nonexistence of a material fact is on the moving party.” Id.
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The Court must take all facts that the opposing party states as true, and must draw all
reasonable inferences in his favor. Bradford v. Bernstein, 510 So.2d 1204, 1206 (Fla. 2d DCA
1987). Accordingly, with respect to any evidence where multiple inferences may be drawn, the
inference most favorable to Mr. Bollea’s position must be drawn for purposes of this motion.
Star Lakes Estate Ass’n, Inc. v. Auerbach, 656 So.2d 271, 274 (Fla. 3d DCA 1995) (motion for
summary judgment must overcome “all” reasonable inferences drawn in favor of the opposing
party).
The Court may not try or weigh facts on a motion for summary judgment. Bradford, 510
So.2d at 1206. “If the record reflects the existence of any genuine issue of material fact, or the
possibility of an issue, or if the record raises even the slightest doubt that an issue might
exist, summary judgment is improper.” Christian v. Overstreet Paving Co., 679 So.2d 839, 840
(Fla. 2d DCA 1996) (emphasis added).
“On a motion for summary judgment, unless and until material facts at issue presented to
the trial court are so crystallized, conclusive, and compelling as to leave nothing for the court’s
determination but questions of law, those facts, as well as any defenses, must be submitted to the
jury for its resolution.” Dreggors v. Wausau Insurance Co., 995 So.2d 547, 550 (Fla. 5th DCA
2008).
B. There are triable issues of fact as to whether Ms. Clem knew about the production
and distribution of the Sex Video.
Bubba Clem’s testimony creates an unambiguous triable issue of fact as to whether Ms.
Clem knew about the creation of the sex video, and Bubba Clem’s decision to burn it onto a
DVD (the first step in the distribution chain that eventually led to its being received by Gawker).
Bubba Clem Tr. (Ex. 1) 328:14–329:19, 329:22–330:19.
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Additionally, Mr. Bollea is entitled to favorable inferences that Ms. Clem was involved in
the production and/or distribution of the Sex Video: (1) Ms. Clem was a co-participant in the
scheme to goad and cajole Mr. Bollea into having sex with Ms. Clem in the Clems’ bedroom,
which gives rise to the inference that she wanted to produce the recording; (2) Ms. Clem was
aware of the surveillance system installed at her residence and would have known that by having
sex in that bedroom, her activities could or would be recorded; (3) Ms. Clem admitted in written
discovery that the Sex Video was created for the Clems’ “personal private use,” which gives rise
to the inference that she knew about the Sex Video at the time of its recording, and benefitted
from it.
Based on these disputed facts, Ms. Clem is not legally entitled to summary judgment; the
jury should be allowed to hear and resolve the conflicts in the evidence.
C. Gawker Defendants’ arguments in favor of summary judgment, even if credited,
would not entitle Ms. Clem to summary judgment given the triable issues of fact
concerning her involvement in the production and distribution of the secretlyrecorded footage.
Ms. Clem purports to join in the Gawker Defendants’ arguments in favor of summary
judgment. While Mr. Bollea strongly believes that the Gawker Defendants’ arguments in
support of their motion for summary judgment are baseless (and therefore Heather Clem cannot
be awarded summary judgment on those grounds either), Ms. Clem nonetheless stands in a
completely different situation from the Gawker Defendants, and would not be entitled to a
summary judgment even if their motion was granted.
The Gawker Defendants’ defenses are predicated on their having had no role in the
original recording of the secretly-recorded footage. Because Mr. Bollea seeks to hold them
liable for publishing and disseminating the highlight reel they made from the Secret Recording,
rather than recording it in the first instance, the issue as to the Gawker Defendants is whether the
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footage that was published was a matter of public concern. The public concern test, however,
has no application to anyone who was involved in the original Secret Recording. Illegally
recording someone in a private place is not protected by the First Amendment, regardless of
whether the contents recorded are matters of public concern. Bartnicki v. Vopper, 532 U.S. 514,
529 (2001) (in order to claim a privilege to publish illegally intercepted communications on
matters of public concern, defendant must “not [be] involved in the initial illegality”). Thus, Ms.
Clem cannot avail herself of the Gawker Defendants’ arguments in favor of summary judgment.
IV. CONCLUSION
For the foregoing reasons, the Motion for Summary Judgment filed by Heather Clem
should be denied, and the case against her should proceed to trial.
Respectfully submitted,
/s/ Kenneth G. Turkel
Kenneth G. Turkel, Esq.
Florida Bar No. 867233
Shane B. Vogt
Florida Bar No. 0257620
BAJO | CUVA | COHEN | TURKEL
100 North Tampa Street, Suite 1900
Tampa, Florida 33602
Tel: (813) 443-2199
Fax: (813) 443-2193
Email: kturkel@bajocuva.com
Email: svogt@bajocuva.com
-andCharles J. Harder, Esq.
PHV No. 102333
Douglas E. Mirell, Esq.
PHV No. 109885
Sarah E. Luppen, Esq.
PHV No. 113729
HARDER MIRELL & ABRAMS LLP
1925 Century Park East, Suite 800
Los Angeles, CA 90067
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Tel: (424) 203-1600
Fax: (424) 203-1601
Email: charder@hmafirm.com
Email: dmirell@hmafirm.com
Email: sluppen@hmafirm.com
Attorneys for Plaintiff
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by
e-mail via the e-portal system this 11th day of May, 2015 to the following:
Barry A. Cohen, Esquire
Michael W. Gaines, Esquire
The Cohen Law Group
201 E. Kennedy Blvd., Suite 1950
Tampa, Florida 33602
bcohen@tampalawfirm.com
mgaines@tampalawfirm.com
jhalle@tampalawfirm.com
mwalsh@tampalawfirm.com
Counsel for Heather Clem

Gregg D. Thomas, Esquire
Rachel E. Fugate, Esquire
Thomas & LoCicero PL
601 S. Boulevard
Tampa, Florida 33606
gthomas@tlolawfirm.com
rfugate@tlolawfirm.com
kbrown@tlolawfirm.com
pmcgonigle@tlolawfirm.com
Counsel for Gawker Defendants

David R. Houston, Esquire
Law Office of David R. Houston
432 Court Street
Reno, NV 89501
dhouston@houstonatlaw.com
krosser@houstonatlaw.com

Seth D. Berlin, Esquire
Paul J. Safier, Esquire
Alia L. Smith, Esquire
Michael D. Sullivan, Esquire
Levine Sullivan Koch & Schulz, LLP
1899 L. Street, NW, Suite 200
Washington, DC 20036
sberlin@lskslaw.com
psafier@lskslaw.com
asmith@lskslaw.com
msullivan@lskslaw.com
Pro Hac Vice Counsel for
Gawker Defendants

Michael Berry, Esquire
Levine Sullivan Koch & Schultz, LLP
1760 Market Street, Suite 1001
Philadelphia, PA 19103
mberry@lskslaw.com
Pro Hac Vice Counsel for
Gawker Defendants

/s/ Kenneth G. Turkel
Attorney
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Exhibits A, B, and G to the Gawker Defendants’
Motion for Continuance, filed on June 29, 2015

ORDER:

NOVEMBER 18, 2015 AMENDED ORDER*

PARAGRAPH: 10.D(12)

*These documents also were sealed under Paragraph 8.D(12) of the October
27, 2015 Order.
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CONFIDENTIAL
EXHIBIT A
to the

PUBLISHER DEFENDANTS’ MOTION FOR CONTINUANCE
FILED UNDER SEAL

Highly Confidential—Attorneys’ Eyes Only

November 10, 2014

VIA EMAIL, FAX & FED EX
David M. Hardy, Chief
Record/Information Dissemination Section
Records Management Division
Federal Bureau of Investigation
Department of Justice
170 Marcel Drive
Winchester, VA 22602-4843
Phone: (540) 868-4500
Fax: (540) 868-4997
foiparequest@ic.fbi.gov

Re:

Gawker Media LLC’s Freedom of Information Act Request

Dear Mr. Hardy:
This law firm is lead counsel for Terry Bollea, professionally known as “Hulk Hogan,” in
the Florida state court action styled Terry Gene Bollea v. Heather Clem, Gawker Media LLC, et
al., Circuit Court of the Sixth Judicial Council in and for Pinellas County, Florida, Case Number
12012447CI-011 (the “Civil Lawsuit”). We write concerning Gawker Media LLC’s Freedom of
Information Act request with accompanying waivers from Mr. Bollea and his counsel, which we
understand were sent to your office by Gawker Media’s counsel, Gregg Thomas, Esq., on or
about November 7, 2014 (the “FOIA Request”).
We write this letter to make your office aware of the following matters:
First, in the Civil Lawsuit, the court determined that the materials within the possession
of the FBI are potentially relevant to certain issues and on that basis ordered Mr. Bollea and his
counsel to sign the FOIA waivers. Mr. Bollea and his counsel complied with the order to sign
the waivers. Notwithstanding, Mr. Bollea does not agree that the government’s records are
relevant to the Civil Lawsuit. Mr. Bollea’s relevance objections were based on the following
factors, among others:
A. In or about mid-2007, Mr. Bollea was filmed in a private bedroom without his knowledge
or permission. Gawker Media, which operates the celebrity gossip site at Gawker.com,
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received from an “anonymous” source a 30-minute video of that encounter. Gawker
Media edited the footage into a “highlight reel” (the terminology used by Gawker
Media’s editor-in-chief), which showed Mr. Bollea fully naked and having explicit sexual
relations with his partner. The edited footage was not blurred, blocked, pixilated or
otherwise obscured, and Gawker Media posted it at Gawker.com, where it was viewed by
the public. Mr. Bollea’s counsel immediately demanded that Gawker Media remove the
illegally created and published video, yet Gawker Media refused, and the Civil Lawsuit
was filed shortly thereafter.
B. The materials sought by the FOIA Request pertain to an FBI investigation and sting
operation from approximately December 2012, whereby an unknown extortionist and his
or her accomplices attempted to extort a payment from Mr. Bollea relating to a sex tape
that was illegally created, and which the extortionist had illegally acquired. The Civil
Lawsuit does not include any allegations that any of the defendants were in any way
involved with the extortion attempt or any aspect of the FBI investigation and sting
operation. Thus, the matters in the Civil Lawsuit, and in the FBI investigation and sting
operation, are different.
Second, we are aware that the privacy rights of several third parties are potentially
implicated by Gawker Media’s FOIA Request and, to our knowledge, many of those third parties
have not waived their privacy rights or otherwise consented to the production of the requested
records. Therefore, the government should consider withholding or redacting documents and
information that potentially implicate the privacy rights of third parties who have not signed a
waiver.
It also is worth mention that Mr. Bollea participated in the FBI’s investigation and sting
operation for the purpose of apprehending and prosecuting the extortionist. By contrast, the
FOIA Request, filed by a celebrity gossip website that already has posted an illicit sex tape of
Mr. Bollea, now seeks more information and content about him, including potentially additional
sex tape footage.
The government therefore should take great care in determining which content must be
released by law, and which content can or should be withheld or redacted, including for example,
documents protected by the law enforcement privilege. In a September 3, 2013 letter, the U.S.
Attorney’s Office for the Middle District of Florida stated to Mr. Bollea’s counsel that it
intended to retain possession of DVDs obtained in the underlying FBI investigation, pending the
outcome of the Civil Lawsuit.
In sending this letter, Mr. Bollea and his counsel have no intention of interfering with
Gawker Media’s rights, the rights or obligations of the government, or the proceedings in the
Civil Lawsuit, and nothing herein should be construed as a withdrawal or modification of the
waivers signed by Mr. Bollea and his counsel, all of which remain in effect.
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Should you have any questions, please do not hesitate to contact me.

Very truly yours,

CHARLES J. HARDER Of
HARDER MIRELL & ABRAMS LLP

cc:

Gawker Media’s counsel (via email)
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VIA EMAIL, FAX & FED EX
Susan B. Gerson, Acting Assistant Director
FOIA/Privacy Unit
Executive Office for United States Attorneys
Department of Justice
Room 7300, 600 E Street, N.W.
Washington, DC 20530-0001
Phone: (202) 252-6020
Fax: (202) 252-6047
USAEO.FOIA.Requests@usdoj.gov

Re:

Gawker Media LLC’s Freedom of Information Act Request

Dear Ms. Gerson:
This law firm is lead counsel for Terry Bollea, professionally known as “Hulk Hogan,” in
the Florida state court action styled Terry Gene Bollea v. Heather Clem, Gawker Media LLC, et
al., Circuit Court of the Sixth Judicial Council in and for Pinellas County, Florida, Case Number
12012447CI-011 (the “Civil Lawsuit”). We write concerning Gawker Media LLC’s Freedom of
Information Act request with accompanying waivers from Mr. Bollea and his counsel, which we
understand were sent to your office by Gawker Media’s counsel, Gregg Thomas, Esq., on or
about November 7, 2014 (the “FOIA Request”).
We write this letter to make your office aware of the following matters:
First, in the Civil Lawsuit, the court determined that the materials within the possession
of the FBI are potentially relevant to certain issues and on that basis ordered Mr. Bollea and his
counsel to sign the FOIA waivers. Mr. Bollea and his counsel complied with the order to sign
the waivers. Notwithstanding, Mr. Bollea does not agree that the government’s records are
relevant to the Civil Lawsuit. Mr. Bollea’s relevance objections were based on the following
factors, among others:
A. In or about mid-2007, Mr. Bollea was filmed in a private bedroom without his knowledge
or permission. Gawker Media, which operates the celebrity gossip site at Gawker.com,
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received from an “anonymous” source a 30-minute video of that encounter. Gawker
Media edited the footage into a “highlight reel” (the terminology used by Gawker
Media’s editor-in-chief), which showed Mr. Bollea fully naked and having explicit sexual
relations with his partner. The edited footage was not blurred, blocked, pixilated or
otherwise obscured, and Gawker Media posted it at Gawker.com, where it was viewed by
the public. Mr. Bollea’s counsel immediately demanded that Gawker Media remove the
illegally created and published video, yet Gawker Media refused, and the Civil Lawsuit
was filed shortly thereafter.
B. The materials sought by the FOIA Request pertain to an FBI investigation and sting
operation from approximately December 2012, whereby an unknown extortionist and his
or her accomplices attempted to extort a payment from Mr. Bollea relating to a sex tape
that was illegally created, and which the extortionist had illegally acquired. The Civil
Lawsuit does not include any allegations that any of the defendants were in any way
involved with the extortion attempt or any aspect of the FBI investigation and sting
operation. Thus, the matters in the Civil Lawsuit, and in the FBI investigation and sting
operation, are different.
Second, we are aware that the privacy rights of several third parties are potentially
implicated by Gawker Media’s FOIA Request and, to our knowledge, many of those third parties
have not waived their privacy rights or otherwise consented to the production of the requested
records. Therefore, the government should consider withholding or redacting documents and
information that potentially implicate the privacy rights of third parties who have not signed a
waiver.
It also is worth mention that Mr. Bollea participated in the FBI’s investigation and sting
operation for the purpose of apprehending and prosecuting the extortionist. By contrast, the
FOIA Request, filed by a celebrity gossip website that already has posted an illicit sex tape of
Mr. Bollea, now seeks more information and content about him, including potentially additional
sex tape footage.
The government therefore should take great care in determining which content must be
released by law, and which content can or should be withheld or redacted, including for example,
documents protected by the law enforcement privilege. In a September 3, 2013 letter, the U.S.
Attorney’s Office for the Middle District of Florida stated to Mr. Bollea’s counsel that it
intended to retain possession of DVDs obtained in the underlying FBI investigation, pending the
outcome of the Civil Lawsuit.
In sending this letter, Mr. Bollea and his counsel have no intention of interfering with
Gawker Media’s rights, the rights or obligations of the government, or the proceedings in the
Civil Lawsuit, and nothing herein should be construed as a withdrawal or modification of the
waivers signed by Mr. Bollea and his counsel, all of which remain in effect.
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Should you have any questions, please do not hesitate to contact me.

Very truly yours,

CHARLES J. HARDER Of
HARDER MIRELL & ABRAMS LLP

cc:

Gawker Media’s counsel (via email)
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Michael Berry
(215) 988-9773
mberry@lskslaw.com

November 24, 2014
VIA EMAIL
Charles J. Harder, Esq.
Harder Mirell & Abrams LLP
1925 Century Park East, Suite 800
Los Angeles, CA 90067
Re:

Bollea v. Clem, et al.
No. 12012447-CI-011 (Fla. Cir. Ct.)

Dear Charles:
I write in response to your correspondence dated November 10, 2014 concerning your
letters to the government about Gregg Thomas’s FOIA requests and to reiterate what I said on
that same topic during our phone conversation on November 13. As I made clear during our
conversation, we strenuously object to your action in sending the letters to the government. That
action violated both the letter and spirit of our agreed protocol and undercut the courts’ orders
requiring you, your client, and your co-counsel to consent to the release of the government’s
records and information pertaining to the criminal investigation.
In negotiating an agreed protocol for the FOIA requests, we agreed to copy you on the
requests; note that plaintiff believes that records relating to the investigation are not relevant to
this litigation, but that he and his counsel provided signed FOIA waivers based on a court order;
allowed you to review the requests before they were submitted; and offered to include a separate
letter from you reiterating plaintiff’s position – even though none of this was required by the
court’s orders or sought in your August correspondence to Judge Case.
One week after I sent you drafts of the requests, you sent me a series of draft letters that
far exceeded what we had agreed and that effectively repudiated the waivers ordered by the
Florida courts. I responded to those drafts quickly, first explaining in detail the bases for our
objections and then proposing revisions to move things along, offering throughout to talk about
the reasons for my proposed revisions and objections to the language included in your drafts.
You made clear in our one phone conversation that you did not want to discuss the specifics of
the letter or my reasons for deleting specific passages. After we last exchanged drafts, I emailed
you each day to ensure that plaintiff had an opportunity to include a letter with our requests, even
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waiting an additional day to submit the requests. You never responded. On the day we
submitted the requests, I called Sarah Luppen to ask whether you planned to send us another
draft, explaining that I knew the requests were a sensitive issue to your client.
At no point did anyone from your side suggest that you planned to send separate letters to
the government – not in your original correspondence to Judge Case concerning plaintiff’s
concerns with the process for submitting the FOIA requests, not in our extensive negotiations
about the terms of the protocol, and not in our communications about your proposed drafts.
Indeed, the protocol – to which you agreed on plaintiff’s behalf – expressly contemplated that
any such letter would be sent with the FOIA requests, not separately. Our agreement ensured
that – just as you were able to review the requests themselves – we would be able to review
plaintiff’s proposed correspondence. The letters you ultimately sent far exceed what was
contemplated by the protocol and were materially different than any draft you had previously
shared with me.
The substance of the letters to the government is equally problematic. First, they are
materially misleading. For example, Gawker did not make the requests; Mr. Thomas made them.
And, Gawker is not seeking to obtain “more . . . content” about your client, much less to use the
FOIA requests to collect “more information and content” to post, as the letter implies. Gawker’s
counsel is seeking information to aid in its defense of your client’s $100 million lawsuit.
Moreover, contrary to the letters’ suggestion that Gawker will obtain information for
publication, whatever records the government provides will be designated as “attorney’s eyes
only.” Gawker itself cannot access the records provided to its counsel until after you review
them and only if you remove the confidentiality designation. Significantly, even Gawker’s
counsel will not have access to any video footage, let alone “sex tape footage,” unless Judge
Case or Judge Campbell allow it.
Your reference to Sara Sweeney’s letter is similarly misleading. That letter refused to
turn over certain DVDs to Mr. Bollea (whose right to own the DVDs is not clear and who has
expressly sought to have the video footage destroyed), and stated that the government would
hold the DVDs during the pendency of this action and pending further direction from the Florida
state court. Your letter’s suggestion that Ms. Sweeney’s letter in any way implied that the
government would not produce those DVDs in the Florida case is simply incorrect. In fact, last
month when we together spoke to Ms. Sweeney’s supervisor, Bob Mosakowski, although he
acknowledged the decision concerning the FOIA requests would be made by someone at the
Department of Justice in Washington, D.C., he said that his inclination would be to provide the
video footage to Judge Case.
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By suggesting that Gawker has submitted the request to obtain and possibly post
scandalous material about your client, the letters have mischaracterized the nature of the requests
and implicated the privacy concerns your client was ordered to waive. In addition, by exhorting
the government to “take great care” in withholding and redacting records on the basis of
(1) misleading information, (2) exemptions that you and your client have no standing to raise (as
multiple levels of the Florida courts have already held), and (3) correspondence from a
prosecutor that was sent in an entirely different context, the letters undercut the courts’ orders
requiring your client and his counsel to authorize the release of all responsive records.
Now that the letters have been sent, the harm has been done, and that bell cannot be
easily unrung. As I said on the phone on November 13, I am gravely concerned that their
statements and misrepresentations might provide both explicit and implicit grounds for the
government to withhold the requested records, and at a minimum are likely to further delay a
process that began a full year ago. The manner in which the letters were written and sent appears
to have been calculated to undermine our right to take discovery explicitly authorized by the
Florida courts and to undercut the effect of the court’s orders requiring plaintiff and his counsel
to sign legally binding documents authorizing the release of all government records.
We will seek to hold you and your client responsible for any delay in obtaining the
government’s records caused by your letters and any attendant delay in completing discovery
and preparing for trial. And, as I explained when we talked, we reserve our right to seek other
remedies from the court if the government withholds any record on any basis implicated by your
letters.
Sincerely,
LEVINE SULLIVAN KOCH & SCHULZ, LLP

By:
Michael Berry
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
GAWKER MEDIA, LLC and GREGG D.
THOMAS,
Plaintiffs,
Case No.: 8:15-cv-01202-SCB-EAJ
vs.
THE FEDERAL BUREAU OF
INVESTIGATION and THE EXECUTIVE
OFFICE OF UNITED STATES ATTORNEYS
Defendants.
______________________________________/
CONFIDENTIAL DECLARATION OF GREGG D. THOMAS
IN SUPPORT OF PLAINTIFFS’ OBJECTIONS
I, Gregg D. Thomas, pursuant to 28 U.S.C. § 1746, hereby declare under penalty of
perjury that the following is true and correct:
1.

The statements made in this Declaration are based on my personal knowledge.

2.

I am a partner at Thomas & LoCicero PL, counsel for plaintiffs in the above-

captioned matter, along with the law firm of Levine Sullivan Koch & Schulz, LLP.
3.

My firm, along with the Levine Sullivan firm, also serves as counsel for Gawker

Media, LLC and other related parties in connection with the related case Bollea v. Clem, et. al.,
No. 12012447-CI-011, currently pending in state court in Pinellas County, Florida (referred to
herein as the “Florida Litigation”). The plaintiff in that case is Terry Gene Bollea, the celebrity
widely known as “Hulk Hogan” (“Hogan”). The Florida Litigation arises out of an article
published by Gawker in October 2012 reporting on a controversy involving video footage of
Hogan having sexual relations with Heather Clem, the wife of his best friend, radio shock jock
Bubba the Love Sponge Clem.
1

4.

I submit this supplemental Confidential Declaration in further support of

Plaintiffs’ Objections to Defendant Agencies’ FOIA Responses and Vaughn Indexes and
Declarations. The primary purpose of this Confidential Declaration is to put before this Court
certain information that Hogan has designated as “CONFIDENTIAL” or “CONFIDENTIAL –
ATTORNEYS’ EYES ONLY” under the protective order in the Florida Litigation.
A.

The FBI Investigation
5.

For Gawker’s FOIA Requests and its Objections to make sense, some basic

background about the FBI investigation is needed. Before turning to the specific issues raised by
Gawker’s Objections, I set forth that background here in the hope that it will aid the Court in
addressing the issues presented.
6.

As the Court knows, after Gawker published its report about the Hogan sex tape,

Keith Davidson, a Los Angeles attorney, attempted – unbeknownst to Gawker at the time – to
facilitate the sale of several sex tapes featuring Hogan and Heather Clem in exchange for
payment from Hogan. Hogan complained to the FBI, which, in consultation with the United
States Attorney’s Office, investigated Davidson and his “client” for extortion, culminating in a
sting operation and arrest at the Sand Pearl Hotel in December 2012.
7.

At the time it published the report about the sex tape, Gawker did not know of

Davidson’s existence, let alone his subsequent conduct. Gawker only learned about Davidson
during the course of discovery in the Florida Litigation, long after the sting operation and the
Government’s decision not to prosecute Davidson.
8.

Even though they have been substantially redacted, the documents produced by

the FBI and EOUSA (including audio and video footage) make plain that a primary concern of
Hogan’s in pursuing the FBI investigation was his desire to hide the fact that, on one of the
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DVDs at issue, he made deeply racist comments. Since learning of these comments and Hogan’s
knowledge that the tapes included those comments, Gawker has come to believe that the Florida
Litigation against it was filed for the same purpose, including to send a message to Gawker and
anyone else that might receive that footage (it was not part of what Gawker received) not to
publish it.1 Although it is not necessary for this Court to weigh in on the correctness of
Gawker’s belief, which is an issue to be addressed in the Florida Litigation, I explain these facts
here because they provide the context for understanding Gawker’s position with respect to many
of the missing, unaccounted-for and withheld documents, as well as for its request to obtain
additional records in unredacted form – a topic about which the Court asked several times at the
last hearing.
9.

Attached hereto as Exhibit 36-C is a copy of a so-called “agreement” reached

between Hogan, on the one hand, and Davidson and his client, on the other, and produced to
Gawker in the Florida Litigation. Exhibit B to that agreement (pages BOLLEA 001210 –
001214) contains a summary transcript of the three DVDs. In that summary transcript, Hogan is
referred to as “Bostick,” the alias he used to sign the agreement (see pages BOLLEA 001215 –
001216, identifying “Bostick” as Hogan); Bubba Clem is referred to as “TAC,” reflecting his
prior name, “Todd Alan Clem”; and Heather Clem is referred to as “F” for “female.”
10.

Based on Hogan’s contention in the Florida Litigation that the Davidson transcript

found at “Exhibit B” to the agreement was unsubstantiated hearsay and that no party had ever

1

In that regard, Gawker always questioned Hogan’s motivation for filing suit over the
brief and almost indecipherable video excerpts it published when (a) the video footage at issue
had been the subject of consistent news coverage and public discussion, including by Hogan
himself, for almost seven months before Gawker’s publication and (b) he had publicly discussed
the graphic details of his sex life for years. Attached hereto as Exhibit 35-C is a true and correct
copy of the Statement of Undisputed Material Facts submitted by Gawker in the Florida
Litigation detailing that prior public discussion and media coverage (see Paragraphs 33-112).
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seen the footage itself, the Florida state court ordered that the parties redact the racist language
from the transcript. To comply with that order, the redacted version of Exhibit B removing the
racist language is submitted herewith.
11.

Attached hereto as Exhibit 37-C is a draft of Exhibit B produced by the FBI. It

appears to be identical except that Bollea is referenced as “Doe” rather than “Bostick,” and the
FBI has redacted other people’s names. (As addressed below, even though the FBI took custody
of the full agreement, the final version of Exhibit B has been omitted from the FBI’s production.)
Again, to comply with the state court’s order described above, we have redacted the racist
language (in addition to the FBI’s own redaction of the identities of persons other than Hogan
and Heather Clem). It is our understanding that an unredacted copy of the documents has been
provided to the Court, and should the Court wish to review the full document, it is found in the
FBI’s production at GAWKER 175-179. The FBI should also be able to make available, if it is
has not done so already, a copy of the unredacted DVD itself from which the transcript is made.
12.

According to the transcript, Hogan is heard on the tapes to say words to the effect

of the following (with the racist language redacted pursuant to the state court’s order):
My daughter jumped sides on me [vis-à-vis my ex-wife]. I spent 2-3 M on her
music. I’ve done everything like a jackass for her. . .
The one option Brooke had – Brooke’s career beside me is South Beach Records
– [redacted] Billionaire guy – I don’t know if Brooke was fucking the [redacted]
guy’s son . . . whatever … I mean I know what is going on – I mean I don’t have
double standards – I mean I’m a [redacted] to a point. Fucking [redacted]. But
then when it comes to nice people and shit whatever. I mean I’d rather if she was
gonna fuck a [redacted] – I’d rather have her marry an 8 foot tall 100M basketball
player.
Cecil – fucking [redacted] – he had Jamie Fox coming in on the 22nd track…I
didn’t even tell Brooke about it. Fuck her.
Brooke and Cecil meet in Miami – Brooke fucks up a 10 M dollar deal I had with
the Saudis – Brooke says Fuck You Dad. . . .
4

Exhibit 36-C (BOLLEA 001213); Exhibit 37-C (GAWKER 178). As also reflected therein, after
Hogan leaves the room, Bubba Clem is depicted saying to Heather Clem, “If we ever did want to
retire, all we have to do is use that footage of him talking about [redacted] people.” Id.
13.

Attached hereto as Exhibit 38-C is a true and correct copy of the FBI’s case

opening document. As reflected therein, Davidson first contacted David Houston, Hogan’s
principal lawyer, on or about October 10, 2012, and the two men then spoke on October 12.
When Hogan and Houston initiated the FBI investigation the following business day, they
specifically recited that Davidson “stated that Bollea used racial epitaphs [sic] in one of the tapes
and, if released, would damage Bollea’s career.” GAWKER-2.
14.

Attached hereto as Exhibit 39-C is a true and correct copy of an FBI Form FD-

302 memorializing a statement to the FBI by Houston on October 15, 2012. As reflected therein,
Hogan was present with Houston for this statement. As further reflected therein, in a
conversation on October 12, 2012, Davidson told Houston “that he had reviewed the tapes and
said one of the tapes contained racial epitaphs [sic] which could hurt BOLLEA’s career if
released” (GAWKER-6 – GAWKER-7).2
15.

Attached hereto as Exhibit 40-C are true and correct copies of texts between

Hogan and Bubba Clem supplied to the FBI. As reflected therein, on October 12, 2012, Hogan
texted Bubba Clem that “We know there’s more than one tape out there and a one that has
several racial slurs were told. I have a PPV [pay-per-view] and I am not waiting for anymore
surprises because we know there is a lot more coming” (GAWKER-45).
2

Please note that, for certain confidential exhibits (specifically, Exhibits 39-C, 45-C,
49-C, 53-C, 59-C, 61-C, and 75-C), in addition to the FBI’s redactions, we have redacted
telephone numbers and other similar information to comply with the administrative rules
governing ECF filing. Where this has been done, the redaction is indicated with the word
“redacted,” rather than the blank box the FBI used for its redactions.
5

16.

The FBI recorded multiple telephone conversations between Houston and

Davidson, and those conversations included significant discussion of the racial slurs Hogan used
on one of the DVDs. Attached hereto as Exhibit 41-C is a true and correct copy of excerpts from
the transcript of a telephone conversation, recorded by the FBI with Houston’s consent, between
Houston and Keith Davidson on October 22, 2012. As reflected therein, Houston asks Davidson,
“What are we dealing with? Are these just straight up sex videos or are we dealing with
something, I’ve heard there’s one with racial epithets involved” (GAWKER 727). After
Davidson described the racist language on one of the DVDs, Houston says, “that would not be a
good thing,” the “racial issue certainly could cost [Hogan] a great deal as far as sponsorships,”
and he’s “a national guy and he’s got a certain image to maintain,” concluding by asking what he
needs to do “to make sure that doesn’t happen” (GAWKER 738).
17.

Attached hereto as Exhibit 42-C is a true and correct copy of a transcript of a

telephone conversation, again recorded by the FBI with Houston’s consent, between Houston
and Davidson on October 28, 2012. As reflected therein, Houston tells Davidson, in connection
with the “video out there with what’s been said to be racial epithets on it and I think everybody is
well aware that he is a public figure in a public marketplace and that would be very damaging to
him” (GAWKER-750).
18.

Eventually, in coordination with the FBI, Houston and Hogan entered into a

written agreement with Davidson and his client to acquire the DVDs. See Paragraph 9 supra and
Exhibit 36-C. Thereafter, Houston and Hogan arranged to meet Davidson and his client at the
Sand Pearl Hotel on December 14, 2012 to consummate their agreement and then for the FBI to
effectuate its arrest and seizure.
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19.

During this meeting, Hogan and Houston watched significant portions of the

DVDs. Attached hereto as Exhibit 43-C is a true and correct copy of excerpts from the transcript
of the FBI’s audio recording of the events and sting operation on December 14, 2012. As
reflected therein, after watching one DVD, Houston asks “That’s the one that was released to
GAWKER, correct?” Houston then says “I’d like to be able to at least [go to] the more
damaging part of the tape with the language . . . so I know that’s actually on there” (GAWKER701). They then watch the portion with the racist content and the portion that follows where
Bubba Clem makes his “if we ever wanted to retire” comment to Heather Clem (GAWKER702).
20.

The FBI produced an audio file containing the FBI’s recording of the events of

December 14, 2012. As reflected therein, the audio reveals Hogan, Houston and Davidson
watching the DVDs, including the portion with the racist language and Bubba Clem’s “if we ever
wanted to retire” comment. We have not filed a copy here because we would be required to
redact the content at issue. It is my understanding that the FBI could provide a copy of this file
to the Court if it has not done so already. The referenced portion appears at 3:04:45 to 3:08:50.
21.

Attached hereto as Exhibit 45-C is a true and correct copy of an FBI Form

FD-302 memorializing a telephone conversation between the FBI and Houston following the
“sting operation” at the Sand Pearl. As reflected therein, “HOUSTON stated he, TERRY
BOLLEA and [redacted] viewed the DVDs in [redacted]’s hotel room . . . . HOUSTON
confirmed that the DVDs contained content that had previously been negotiated for within
telephone calls and settlement agreements. . . . Further, [redacted] fast forwarded one of the
DVDs to the section which contained racial epithets and played the section for BOLLEA and
[redacted]” (GAWKER-345).
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22.

On February 4, 2013, Hogan reviewed the transcript of the December 14, 2012

audio file, making any corrections and affixing his signature to a copy of it. Attached hereto as
Exhibit 46-C (GAWKER-800) is a true and correct copy of FBI Form FD-340c, indicating that
Hogan reviewed and corrected the transcript, and signed and dated it. Attached hereto as
Exhibit 47-C (GAWKER-803) is a true and correct copy of a covering page to that transcript,
containing Hogan’s signature and the date.
B.

Missing and Unaccounted-For Documents
23.

Video Footage of the December 14, 2012 meeting and sting operation. The

FBI has not produced any video footage of the December 14, 2012 meeting and sting operation,
nor is such footage reflected on any log of withheld documents.
24.

Attached hereto as Exhibit 48-C is a true and correct copy of excerpts from

Hogan’s deposition in the Florida Litigation. As reflected therein, before Davidson arrived,
we had to get there really early because the FBI took us in the room and showed
us – showed us where all the cameras were hidden, alarm clock or whatever.
They had these secret cameras hidden all over the room. And then they showed
us an adjoining room where there were ten or 12 or however many agents. There
were a bunch of agents in an adjoining room with headphones and video
equipment.
Id. at 796:5-14.3
25.

Attached hereto as Exhibit 49-C is a true and correct copy of closed circuit

television authorizations signed by Hogan and Houston for the sting operation (GAWKER 945948).

3

This testimony is included here rather than in my non-confidential declaration because
it has been designated as “CONFIDENTIAL – ATTORNEYS’ EYES ONLY” by Hogan in the
Florida Litigation.
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26.

Audio recording of November 27, 2012 telephone call between David

Houston and a person who appears to be Keith Davidson. The documents produced to date
reflect that a recording was made of this call, but no recording or other notes or transcripts of that
call have been produced or reflected on any index of withheld documents.
27.

Attached hereto as Exhibit 50-C is a true and correct copy of an FBI Form

FD-302 memorializing a telephone call on November 27, 2012 between the FBI and David
Houston in which Houston advises that “he had just made a consensually monitored telephone
call to [redacted]. During the call, HOUSTON explained to [redacted] that it was necessary to
simplify the settlement agreement and to make it more relevant to the specific facts. Further,
both HOUSTON and [redacted] agreed on an approximate meeting date of December 14, 2012”
(GAWKER-167).
28.

Attached hereto as Exhibit 51-C is a true and correct copy of an FBI Form

FD-1087 (GAWKER-209) listing as evidence “One original computer disk – 11/27/12”
reflecting “consensual monitoring – Telephonic.” No recording or transcript of this telephone
call was included in the FBI’s production.
29.

Audio recording of December 5, 2012 telephone call between David Houston

and a person who appears to be Keith Davidson. The documents produced to date reflect that
a recording was made of this call, which the FBI then transcribed, but no audio recording of that
call has been produced or reflected on any index of withheld documents.
30.

Attached hereto as Exhibit 52-C is a true and correct copy of a transcript that

appears to have been prepared by the FBI of a “consensual recording of a telephone call on
December 5, 2012 between Dave Houston and [redacted].” The content of the call, as revealed
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in the transcript, involves negotiation over the terms of the agreement, and therefore strongly
indicates that the other party is Keith Davidson.
31.

Communications between the FBI and Hogan and/or Houston. Attached

hereto as Exhibit 53-C is a collection of true and correct copies of emails and other
communications between the FBI and Hogan and/or Houston produced to Gawker in the Florida
Litigation (they have been designated “CONFIDENTIAL – ATTORNEYS’ EYES ONLY” by
Hogan in the Florida Litigation). While Gawker obviously has these documents already from
Hogan and Houston, their omission from the FBI’s production raises concerns about the
completeness of that production.
32.

Declination Letter. Attached hereto as Exhibit 54-C (GAWKER-456) is a true

and correct copy of FBI Form FD-1057, which states that “on 7/19/13, AUSA [REDACTED]
sent via e-mail a copy of the declination letter stating in part that ‘it has been determined that a
prosecution is not appropriate in this matter.’ A hard copy letter will be placed in the case file
once received.” This declination letter was not produced by either the FBI or the EOUSA,
raising further questions about the completeness of the Government’s production and Vaughn
indexes of withheld documents.
33.

Agreement between Hogan and Davidson, and Drafts Thereof. Although the

FBI took custody of the Agreement following the sting operation on December 14, 2012, the
FBI’s production does not include the final version of “Exhibit B,” which is significant because
it contains Davidson’s summary transcript of the three DVDs. See Paragraph 9 supra.
34.

In addition, at least two drafts of the Agreement (version 4 and a redlined

version 5) have been omitted from the FBI’s production. Specifically, attached hereto as
Exhibit 55-C are documents reflecting that the FBI was provided with those drafts, and copies of
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them were produced to Gawker in the Florida Litigation. Again, while Gawker obviously has
these documents already from Hogan and Houston, their omission from the FBI’s production
raises concerns about the completeness of that production.
35.

An FBI Form FD-302 witness statement for Bubba the Love Sponge Clem.

Attached hereto as Exhibit 56-C are excerpts from Bubba the Love Sponge Clem’s testimony in
the Florida Litigation. As reflected therein (at pages 400-406), Clem testified that he met with
the FBI in November 2012.4
36.

Attached hereto as Exhibit 57-C are true and correct copies of handwritten notes

of an interview conducted by the FBI and dated November 9, 2012 (GAWKER-933-939). The
context, including references to “Being smartass on tape – about retirement,” see GAWKER 934,
and his various references to “Heather,” strongly suggest that these are notes of an interview with
Bubba Clem. They are significant because Hogan has maintained in the Florida Litigation that
he did not know he was being recorded, and these notes suggest otherwise, including their
references to “Knew being taped – all sides,” “talked about w/3,” “not concealed,” “obvious
camera in play – Hulk knew, Heather, etc.”
37.

Overdubbing the Audio of Hogan’s Racist Comments on the DVD Produced

by the FBI. As described at the July 2, 2015 hearing, the audio did not match the video (or the
Davidson transcript which was otherwise accurate) for the portion of the tape where Hogan
makes the racist comments. Although the FBI has now confirmed that the reprocessed DVDs
match the Davidson transcripts, see Exhibit 58-C (July 23, 2015 email from K. Stegeby to S.
Berlin), the significant omission from the earlier production caused us to question why the DVD

4

Although this testimony was not designated as “CONFIDENTIAL” by Bubba Clem in
the Florida Litigation, it was designated as “CONFIDENTIAL” by Hogan. Accordingly, it is
included here rather than in my non-confidential declaration.
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produced was defective and whether that there was any possibility that the audio had been
removed deliberately.
38.

Given the substantial irregularities in the FBI’s production – including the FBI’s

failure to produce multiple telephone calls, a 302 for a key interview of Bubba Clem (which
appears to include statements that dramatically undercut one of Hogan’s core contentions), and
the production of a DVD with the audio track altered at a key moment – we believe the Court
should require an explanation from the FBI concerning its production, both generally and in
particular with respect to the altered DVD.
C.

Additional Information Confirming that Unredacted Production of Documents Will
Not Constitute an Unwarranted Invasion of Personal Privacy.
39.

In my non-confidential Declaration, I submit materials to demonstrate that the

identities of various persons redacted by the FBI are known and therefore that producing
unredacted versions of the documents would not constitute an unwarranted invasion of personal
privacy. In providing examples of such improper redactions, I referred to the documents
produced by the FBI, but Hogan has designated the FBI’s and EOUSA’s document productions
“CONFIDENTIAL – ATTORNEYS’ EYES ONLY” in their entirety. Accordingly, attached
hereto as composite Exhibit 59-C are true and correct copies of pages from the FBI production
that are referenced in my non-confidential declaration.
40.

I also supply information about Mark O’Brien’s representation of Bubba Clem,

about which Bubba Clem testified at his deposition in the Florida Litigation. Bubba Clem did
not designate his deposition or any portion of it as “CONFIDENTIAL,” but Hogan designated as
“CONFIDENTIAL” the portion of the Bubba Clem’s testimony where he identified O’Brien as
one of his lawyers in connection with the sex tape controversy. See note 4 supra. As reflected in
Exhibit 56-C, he testified that he met with the FBI in November 2012, explaining that the
12

meeting was arranged through Mr. O’Brien, who was serving as his counsel. Id. at 400:19 –
401:16. Mr. Clem further testified that his meeting with the FBI, which took place “at Mark
O’Brien’s office,” was also attended by “my agent, Tom Bean” and “a representative from Mr.
Diaco’s office.” Id. Mr. Clem then clarified that both O’Brien and “Stephen Diaco”
accompanied him to the meeting with the FBI. See id. at 402:15 – 403:1. Disclosing their
identities in their capacity as counsel for Bubba Clem will not constitute an unwarranted invasion
of personal privacy.
41.

I also note that documents produced in discovery in the Florida Litigation reveal

the identity of the other principal special agent working on the Davidson investigation to be
Charlotte Braziel, but those documents have been marked CONFIDENTIAL – ATTORNEYS’
EYES ONLY,” by Hogan under the Protective Order in the Florida Litigation and are therefore
being submitted with this confidential declaration. As an example, attached hereto as
Exhibit 60-C (Bollea 1160) is a true and correct copy of an email exchange between Jason
Shearn and David Houston concerning the logistics of the “sting” operation that identifies Ms.
Braziel as one of the agents who worked on the FBI’s investigation. Disclosing her role in
performing official work for the United States Government on an investigation in which her role
is known, she was not undercover and on which there is no realistic threat of violence or other
repercussions does not constitute an unwarranted invasion of personal privacy.
42.

The FBI has also redacted passing references by others to Hogan’s family

members, even though they are otherwise identifiable from the description of their familial
relationship to him. See, e.g., Ex. 61-C (GAWKER-12, referring to when “Bollea’s wife –
[redacted] filed for divorce”). Redacting the word “Linda” from a sentence that otherwise
identifies her as “Bollea’s wife” who “filed for divorce” makes no sense, and cannot in any
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meaningful way be said to protect against an unwarranted invasion of personal privacy. The FBI
has similarly redacted Hogan’s nickname “Hootie,” even though he has signed a privacy waiver.
In addition to the materials attached to my non-confidential declaration, the testimony of Bubba
Clem makes clear that Hogan’s nickname is “Hootie.” See Ex. 56-C at 222:21-24. This
testimony is submitted in my confidential declaration because it has been designated as
“CONFIDENTIAL” by Hogan in the Florida Litigation.
43.

The FBI has also redacted K.C. Rosser’s name from every email she sent and

received on David Houston’s behalf, despite the fact that her connection to Mr. Houston’s work
was no secret, the emails were plainly sent and received on his behalf, and Hogan’s counsel was
required to waive their privacy for their work on his behalf in connection with the FBI’s
investigation. See, e.g., Ex. 62-C (GAWKER-76-77, redacted email exchange involving Rosser,
noting that emails were sent on behalf of Houston and “dictated but not read” by Houston); see
also Ex. 63-C (BOLLEA 1079-80, unredacted version of same email produced in state court
litigation). Attached hereto as Exhibit 64-C is a true and correct copy of excerpts from the
transcript of Houston’s deposition in the Florida Litigation. As reflected therein, Houston
identified Rosser as “one of the girls that receives dictation.” Id. at 87:9-15. This portion of
Houston’s deposition is included here because it was designated as “CONFIDENTIAL” by
Hogan under the protective order in the Florida Litigation.
D.

Additional Information Demonstrating that the FBI’s Other Redactions Are
Unjustified and Improper.
44.

In Gawker’s Objections, at 14, Gawker explains the reasons why the notations on

the documents produced by the FBI are insufficient to qualify as a proper Vaughn index. To
illustrate this point, I attach hereto, as Exhibit 65-C, true and correct copies of documents
produced by the FBI, bates labeled GAWKER-315, 325, 363, 422, 462, 930, 1101, and 1130.
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These are examples of documents in which the FBI has not specified which redaction “code”
applies to which redacted information.
45.

In Gawker’s Objections, at 21-22, Gawker explains why the FBI appears to have

improperly asserted Exemption (b)(3), which covers grand jury materials. To illustrate this
point, I attach hereto, as Exhibit 66-C, true and correct copies of documents produced by the
FBI, bates labeled GAWKER-449 and GAWKER-451. These documents concern toll records,
and there does not appear to be any reason that grand jury secrecy should apply to them.
46.

In Gawker’s Objections, at 23-24, Gawker explains why the FBI appears to have

improperly asserted Exemption (b)(7)(E), covering material which, if disclosed, would reveal
secret law enforcement techniques. To support this point, I attach hereto, as Exhibit 67-C, true
and correct copies of documents produced by the FBI bates labeled GAWKER 18, 120-21;
GAWKER 118, 420; and GAWKER 209, 227, which are “evidence entry” forms, “electronic
communication” forms, and “evidence log” forms, in which the FBI, without explanation, has
redacted information pursuant to Exemption 7(E).
E.

Gawker is Seeking Full and Unredacted Production Documents to Correct False
Testimony and Representations in the Florida Litigation.
47.

At the July 2, 2015 hearing, the Court asked my co-counsel, Seth Berlin, “an

overall question” about why Gawker was seeking these documents and information when “a lot
of it you already know, a lot of the redactions you’re fully aware of who it is.” July 2, 2015 Hrg.
Tr. at 43:6-15; see also id. at 44:15-24 (THE COURT: asking why you need them “[i]f you can
guess who it is”); id. at 44:24-25 (THE COURT: asking “why do you care? You know who it
is.”). Mr. Berlin responded, but was limited in what he could say given the state court protective
order:
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Why do I want to know? Let me tell you about this, Your Honor. I have to pause
a minute because I’m under, as Your Honor knows, I’m under an order in the
state court and the state court order says that these documents are to be treated as
confidential. . . . So I’m limited in what I can say in open court, so I’m going to
proceed judiciously.
Turns out, without getting into the specifics . . . that we have essentially under
oath testimony to the FBI and we have under oath testimony in our case directly
at odds with one another. So we have a situation . . . where the key participant,
the plaintiff, is telling us one thing under oath and telling the FBI something else.
So this is why we are asking – and you can’t use that document to impeach a
person if there is a bunch of blanks in it. . . .
Id. at 46:17 – 48:19; see also id. at 58:8-12 (“some of this requires some review of the records to
be able to say more than I can say in court because the substance of this is [sealed]. I’ve got my
hands tied so I am dancing a little bit here”).
48.

Mr. Berlin was simply unable to provide a meaningful answer to the Court’s

repeated question in open court. Without intending to provide an exhaustive account (which
would be more involved than is necessary to litigate this FOIA action), below I attempt to
answer the Court’s question so that it has the necessary context for adjudicating the FOIA
requests. In short, the documents produced by the FBI demonstrate that Hogan and Houston
have given false testimony in the Florida Litigation and Hogan’s counsel made material
representations to the court on his behalf. Gawker seeks documents with as few redactions as
possible to be able to use them to establish the truth in the Florida Litigation.
49.

False Testimony and Misrepresentations Regarding the Existence of the

DVD with the Racist Language. Even though, as described above, Hogan and Houston had
personally viewed three DVDs, Hogan repeatedly sought in the Florida Litigation to hide the
existence of the other two DVDs, including the DVD with the racist language. For example,
attached hereto as Exhibit 68-C is a true and correct copy of Hogan’s sworn interrogatory
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response in the Florida Litigation denying that there was more than one DVD, and stating under
oath that he “does not know if any other clandestine recordings exist other than the video
depicting [him] having relations with Heather Clem (which was excerpted and posted by Gawker
Media on its website).” See Resp. to Int. No. 5.
50.

Even though Hogan and Houston had viewed three DVDs, when Hogan was

asked at his deposition: “Do you know whether the other encounters in the bedroom [i.e., other
than the one excerpted by Gawker] were filmed?” he testified under oath, “I have no idea.” See
Ex. 69-C (Hogan deposition excerpts) at 291:12-14.
51.

After both Judge Case (the Discovery Magistrate) and Judge Campbell ordered

Hogan to produce copies of his documents related to the FBI investigation, Hogan produced a
copy of the agreement with Davidson, including Exhibit B setting forth summary transcripts of
three DVDs, and a letter from Sara Sweeney referencing three DVDs. Gawker then filed a
motion seeking to address his prior misrepresentations of the evidence. But Hogan and his
counsel denied any misrepresentations. Attached hereto as Exhibit 70-C is a true and correct
copy of Hogan’s opposition to that motion, in which he asserted:
Only one video – the video produced by Gawker in discovery, and from which
Gawker drew the one minute and forty-one seconds of “highlights” from the
sexual encounter that it posted on its website, and which gave rise to this lawsuit –
has actually been confirmed to exist. The documents created by an unknown
extortionist purporting that there might possibly be as many as three different
videos, are unauthenticated, lack foundation, are unreliable, and are hearsay. No
party in this action is aware of any more than one video. . . . Moreover, the letter
Gawker refers to from the Assistant U.S. Attorney makes reference to three discs,
but they could be three copies of the same sex video . . . . Thus, there is no basis
whatsoever for Gawker to “charge” Plaintiff or his counsel with “knowledge” of
the purported existence of three videos.
Ex. 70-C at 7. Hogan attempted to explain past misrepresentations by his lead litigation counsel
(Charles Harder):
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Plaintiff’s counsel did not know the true number of videos, and was discussing
with the Court how the Court and the parties should treat any such new video or
videos if they exist and were ever produced. None have been produced. . . . It
may well be the case that none exist. Plaintiff and his counsel do not know.
Ex. 70-C at 9 (emphasis added).
52.

Attached hereto as Exhibit 71-C is a true and correct copy of excerpts from the

transcript from the hearing on that motion, in which Hogan’s counsel – with Hogan present in
person – argued that Gawker’s counsel
[t]alks about how there exists certain other tapes. . . . Mr. Bollea has never seen
any of those tapes. Nobody on either side of this table . . . has ever seen any of
these supposed tapes. We don’t know if they exist or not. Nobody has seen them.
Maybe they exist and maybe they don’t.
51:23 – 52:6. See also id. at 52:15 (“Nobody has seen them.”); id. at 72:9-18 (referencing “any
other tapes that might exist” and asserting “We have never seen them. Maybe they exist. Maybe
they don’t exist.”); id. at 78:4-8 (referencing Sara Sweeney’s letter referencing three DVDs, and
stating, “Maybe it’s three copies of the same thing. We don’t know. We’ve never seen it.”).
53.

Although the Court credited those misrepresentations and denied the motion, it

required Hogan to appear for another deposition, at which he continued to assert that he had not
seen the videos. As reflected in Exhibit 48-C, at 802:15-19, Hogan testified:
Q. Did you view the DVDs obtained from Mr. Davidson that day?
A. No, I didn’t. I saw my image on a screen and I said, that’s me. And that’s – I
refused to watch the tape.
54.

As reflected in the transcript of Houston’s deposition in the Florida Litigation,

Ex. 64-C, also taken after the above-described hearing, Houston testified that Hogan viewed only
“a very brief snippet before he understood . . . that he was present” in the DVD, id. at 202:20 –
203:6, and that Houston himself only viewed them each for a few seconds, id. at 212:1-6
(testifying that he viewed the first DVD the longest, for “maybe 10 or 15 seconds maximum”).
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As a result of claiming to have watched each DVD for only a few seconds, Houston testified as
to the three DVDs, “Whether they be independent videos, to this day . . . I don’t know. It could
be the same video copied. I don’t know. . . . Whether they were representative of separate
videotapes would be up to someone who’s actually seen them.” 212:14:20; see also id. at
216:3-4 (“Whether they were different DVDs or one DVD and two copies remains to be seen, I
guess.”). Despite having discussed both the racist language and Bubba Clem’s “if we want to
retire” comment with Davidson and Hogan, Houston also testified, “I don’t think the audio was
turned up, now that you mention it. I don’t remember hearing the audio.” Id. at 214:22-23; id. at
223:9-12 (“Q: On any tape that you viewed, did you ever hear the voice of Bubba Clem or the
voice of who you believed to be Bubba Clem? A: No, I didn’t hear any voices.”).
55.

Attached hereto as Exhibit 72-C is a true and correct copy of excerpts from the

transcript of a hearing in the Florida Litigation on April 22, 2015, in which Hogan’s counsel
advocated for an order requiring the redaction of racist language from the transcripts described
above and from various other documents and testimony. As reflected therein, Hogan’s counsel
(Charles Harder) represented to the state court that the “allegation of . . . a racial statement” has
“never been substantiated. Allegedly, according to the extortionist, there is a tape that contains
this. No one in this room or any of the parties has ever seen this tape, has ever received this tape,
knows anything about this tape or than [that] an extortionist said it occurred.” Ex. 72-C at 70:23
– 71:23.
56.

Attached hereto as Exhibit 73-C is a true and correct copy of excerpts from the

transcript of the July 1, 2015 hearing in the Florida Litigation, in which Hogan’s counsel
(Charles Harder) argued, with Houston sitting at counsel table with him, “There has also been
this ongoing offensive language issue that’s been festering for awhile, and we didn’t hear any
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evidence of it.” Ex. 73-C at 200:13-15. Rather than acknowledging that the original contained
the racist language, Hogan’s counsel argued that the FBI’s production “calls into question all of
the audio on all of the DVDs, because originally these DVDs came to the FBI by way of an
extortionist, or an alleged extortionist. And if an extortionist is manipulating the audio on the
DVDs – and we didn’t hear anything that they have been saying is on them. But even if
something were to be on them, the audio problems call into question all of that.” Ex. 73-C at
200:13 – 201:2; see also id. at 201:5-11 (“even if there is another third DVD which allegedly has
the things that they have been speculating might be on there, it could be an extortionist
manipulating the audio through an impersonator, or who knows what, and adding things.”).
57.

Given that Hogan and his counsel now appear to be poised to argue that the

DVDs are unreliable because of the FBI’s faulty original production, Gawker requests a sworn
explanation from the FBI as to how the DVDs were produced with incorrect audio in order to
rebut such an arguments by Hogan.
58.

The false testimony and misrepresentations are not limited to that key issue, but

extend to numerous other aspects of the case, and Gawker seeks unredacted documents for use in
demonstrating the truth about them as well in the Florida Litigation.
59.

False Testimony Concerning Awareness of Cameras in Clem’s House. In the

Florida Litigation, Hogan testified under oath that he was unaware that Bubba the Love Sponge
Clem had cameras in his house. Specifically, he testified as follows:
Q. Did you ever notice security cameras in Bubba’s house?
A. No.
Q. Did Bubba ever point his cameras out to you?
A. Never.
Q. Did Bubba – I assume, therefore, that Bubba never explained to you how his
security cameras worked.
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A. I never knew he had cameras.
Ex. 69-C at 258:5-12.
60.

Attached hereto as Exhibit 74-C is a true and correct copy of Hogan’s reply brief

in Florida’s Second District Court of Appeal attempting, unsuccessfully, to have that Court
reverse the Circuit Court’s order directing him and his counsel to provide privacy waivers to
facilitate the FOIA requests at issue in this action. As reflected therein, he represented to the
Court of Appeals that he “has consistently denied that he had any knowledge of the cameras in
the Clems’ house.”
61.

As reflected in Exhibit 75-C (GAWKER-15- GAWKER-16), however, he told the

FBI the opposite, stating that, before Hogan had sex with Heather Clem, he had specifically
asked whether Bubba Clem was filming the encounter:
When BOLLEA arrived at the CLEM residence, H. Clem made advances on
BOLLEA that were again encouraged by [redacted]. BOLLEA then agreed to
have sexual intercourse with H. CLEM. While in the master bedroom, BOLLEA
stated he recalled asking [redacted] “you aren’t filming this are you?” [Redacted]
responded that he was not filming and that he would not do that to BOLLEA.
BOLLEA was asked by interviewing Agents why he thought to ask about the
filming. BOLLEA responded by stating [redacted] has surveillance cameras all
over his residence and wanted to make sure he was not filming in the bedroom.
Id. Although it is clear from the context that the redactions refer to Bubba Clem, Gawker seeks
an unredacted version of this document to be able to use it to challenge Hogan’s directly contrary
testimony in the Florida Litigation.
62.

False Testimony by Bubba the Love Sponge Clem. Attached hereto as

Exhibit 56-C are excerpts from the transcript of the deposition of Bubba the Love Sponge Clem
in the Florida Litigation. As reflected therein, Bubba Clem testified emphatically in the Florida
Litigation that he was only aware of one sexual encounter between Hogan and his wife, stating
under oath that “the first and only time” the two had sexual relations “was the time that you guys
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have the video tape of.” Id. at 322:5-8; see also id. at 322:18-20 (Q. And as far as you know,
they only had sex one time? A. Yes.”). He further testified that the only time he ever burned a
DVD of a his wife having sex involved the encounter depicted on the video ultimately received
by Gawker. See id. at 214:20 – 215:25.
63.

Two of the three DVDs produced by the FBI that I viewed on June 30, 2015

depicted Bubba Clem. A third, supplied to Gawker, also depicts Bubba Clem speaking. In
addition, Mr. Stegeby, who was ordered to review the DVDs, advises that the re-processed
DVDs recently produced to Judge Campbell match the transcripts prepared by Davidson, and
those transcripts reflect that Bubba Clem is present in all three DVDs. See Ex. 58-C. Gawker
seeks unredacted versions of the DVDs to use in the Florida Litigation to demonstrate that this
testimony is false.
64.

In addition, during his deposition, Mr. Clem repeatedly testified that Hogan did

not know about the cameras in his house. See, e.g., id. at 238:15 – 239:1 (testifying that Hogan
did not know about the cameras in the Clems’ house or bedroom and that Bubba Clem never
discussed the cameras with Hogan). Mr. Clem also testified that Hogan did not know his sexual
encounter with Heather Clem was being recorded. Id. at 327:14-24 (testifying that the “only
person” involved “who didn’t know” the sexual encounter was being recorded was Hogan). In
his interview with the FBI, Mr. Clem apparently told a very different story, stating that Hogan
knew there were cameras in the Clems’ house and knew that his encounter was being
recorded. See Ex. 57-C (GAWKER 933-39) (notes of Bubba Clem telling FBI agents that
Hogan “Knew being taped – all sides,” “talked about w/3,” “not concealed,” “obvious camera in
play – Hulk knew, Heather, etc.”).
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65.

False Testimony by Heather Clem. Attached hereto as Exhibit 76-C are

excerpts from the transcript of the deposition of Heather Cole (f/k/a Heather Clem). As reflected
therein, Ms. Clem emphatically denied any awareness that her husband was recording her sexual
encounters with Hogan, testifying she learned about that after the fact. See id. at 18:14-20
(testifying that she was unaware the sexual encounter with Hogan was filmed until after the fact).
The DVDs and transcripts, however, reveal that she was aware of the cameras, as she is depicted
stating, in response to Bubba the Love Sponge Clem’s “if we ever wanted to retire” comment
(which has been redacted by the FBI) that “I tried to get past the pain and enjoy it. You’ll
probably see my face squirming . . . .” In addition, the handwritten notes of what appears to be
the FBI’s interview with Bubba the Love Sponge Clem, see Paragraph 36 supra and Ex. 57-C,
also addresses the truthfulness of Ms. Clem’s testimony that she was unaware and/or did not
participate in the recording. Gawker seeks an unredacted version of the DVDs, including Bubba
Clem’s immediately preceding comment about “this footage of him talking about [redacted]
people,” as well as the Form 302 memorializing Bubba Clem’s interview and other similar
documents, to use in the Florida Litigation to put Ms. Clem’s comments in context and to
demonstrate that her testimony, that she was unaware that she was being recorded, was false.
66.

There are numerous other examples where full production from the FBI, without

redactions of publicly-known individuals, will enable Gawker to meaningfully expose false
testimony and misrepresentations to the state court. I have tried to provide sufficient detail to
answer the Court’s repeated questions to Mr. Berlin at the July 2 hearing without burdening the
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Court with every such example. Should the Court request additional examples or find that they
would be helpful in adjudicating this matter, I would be pleased to provide them.
I, GREGG THOMAS, declare under penalty of perjury under the laws of the State of
Florida that the foregoing is true and correct.
Date of Execution: July 24, 2015
Place of Execution: Tampa, Florida
s/ Gregg D. Thomas
Gregg D. Thomas
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