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Report
•

The Annual Report of the Judicial Codes Counselor (JCC) provides information to the Cornell
community related to the responsibilities of the JCC Office within the campus disciplinary
systems.

•

As an independent participant in the campus disciplinary systems, the JCC Office is uniquely
positioned to observe the implementation of university policy.1 Founded in the direct observations
of JCC associates in the execution of their duties, this report includes analysis, observations and
recommendations previously unavailable to the Cornell community.

•

The majority of this report covers the period between July 1, 2013 and June 30, 2014.2 To provide
the most accurate information, however, this report also includes some observations made during
Academic Year 2014-2015.

•

This is the first Annual Report of the JCC. Its release was delayed to permit the completion of
comprehensive policy analysis and recommendations. Future reports will be released during the
fall semester following the conclusion of each academic year.

Executive Summary
The majority of JCC casework involves the Code of Conduct, and several observations deserve
mention upfront. First, due to new procedures for addressing sexual misconduct, the JA Office struggles
with the volume of Code referrals it receives. Clients often experience long delays in scheduling their JA
appointments, and some Code cases remain open for interminable durations. The JA Office needs more
employees and resources. Second, information related to Code cases is generally inaccessible, even for
the parties involved. For example, respondents may not receive notice of the charges or their factual bases
prior to the first JA appointment; a person may not even know whether she is appearing as a witness or an
accused party. There is no requirement for the JA to divulge all of the evidence to the accused during the
investigation. Community members are inexplicably prevented from viewing Cornell police reports, even
when they are explicitly named in the report, the only person implicated therein, and no parallel criminal
investigation is ongoing. Although the Code requires the JA Office to maintain an up-to-date public
record, current records are unavailable and parties cannot view recent precedent. Next, the Code fails to
1

“The Judicial Codes Counselor shall be independent, although an administrative relationship should exist with the University
These are the same dates of The Annual Report of the Judicial Administrator, 2013-2014, January 20, 2015. (Hereinafter,
“Annual Report of the JA.”) Like the JA’s annual report, this report will refer to this time period as “Academic Year 2013,”
which is “Fiscal Year 2014” elsewhere in the University.
2

articulate a procedural timeline for the major stages of a JA investigation. Even minor cases may pend for
the better part of a year. Appeal procedures, including requests to review the imposition of interim
measures, are also governed by ambiguous timelines. Finally, specific Code provisions may be
threatened or misused by JA investigators or police in order to induce specific student behavior during
investigations. JCC associates observe a recent increase in investigators’ broad-based requests for access
to private student communications, like archived social media activity, phone records, emails, and text
messages. Students’ hesitation to turn over extensive personal communication history is met with threats
to charge them for obstruction under the Code. JCC cases related to the Code of Academic integrity are
fewer in number. The main criticism of the AI Code is its defective procedural timeline, which offers
numerous loopholes through which an accusing professor can indefinitely prolong a case. The JCC
represented one student whose case was pending for over a year; although the charges against him were
dismissed, the unnecessary delay irreparably impaired his ability to obtain employment. Also, a
disproportionate number of JCC clients in Academic Integrity cases were international students. Cornell
should consider requiring in-depth training on plagiarism during orientation for international students.
The smallest number of JCC cases fall under Cornell’s prohibited discrimination and sexual
harassment policy. These cases are the most time consuming, and Academic Year 2013 marked the
introduction of new procedures, which are afflicted by innumerable problems. Some problems are
unavoidable due to explicit federal requirements, while others were created at the option of Cornell
administrators, and still others arise only in the policy’s practical application. Overall, Cornell’s
procedures unfairly disadvantage respondents. The trouble begins with the federally-required
preponderance standard that schools must use to determine whether Title IX misconduct occurred. In
complaints against students, Cornell’s choice to employ a single investigator model – in which a JA
investigator serves as the functional equivalent of detective, prosecutor, and judge, all in one – means that
recommendations are the result of unilateral inquiry by an arguably untrained administrator lacking
critical subject-matter expertise. Although final decisions are officially rendered by three-person Review
Panels, Panels never experience direct contact with the parties or witnesses and receive only the
information the JA investigator provides. Cornell also unnecessarily eradicated important rights of the
accused, far exceeding articulated federal recommendations. An inexplicable prohibition on settlement,
even within a formal process, eliminates important options for the victim and reduces his or her ability to
control the process. Other issues include real and perceived conflicts of interest, the appearance of bias
within the JA Office, and an inappropriate procedure for the review of interim measures that is
tantamount to a premature decision on the merits. But the most deploring characteristic of investigations
against students are is their duration. On average, it takes the JA’s Office about five months (seven
months including appeals) to complete a Title IX investigation, exceeding the federally-recommended
timeline by three months. Some cases took ten months or longer. Finally, a substantial portion of this
report is dedicated to the procedural differences in investigations against students vs. faculty. Cornell
preserved a procedure affording comparatively extensive protections to accused faculty members when
allegations of misconduct arise out of a supervisory-subordinate relationship or within a context of
academic freedom. This procedure seems to violate federal law, which does not distinguish between
complaints against students and complaints against faculty.
Clarifying guidance for the imposition of temporary suspension is a primary goal of the JCC
Office. Presently, temporary suspension occurs at the whim of single administrator, whose initial decision
is not subject to formal review. The JCC believes that the JA’s use of this measure is often haphazard and
premature. Further, inconsistency in its application is inevitable due to variable published standards for its
use. As it appears in Cornell’s sexual assault policy, temporary suspension may be imposed according to a
lower standard than in the Code. This fact could encourage administrative policy-shopping where the JA
decides how to characterize misconduct and may also desire greater discretion to use interim measures
like temporary suspension. Also, these variable standards can result in ridiculous outcomes. For example,
2

since a wide range of misconduct may be addressed under Cornell’s sexual harassment policy, its looser
standard could permit suspension in cases where alleged behavior is less violent or threatening than other
conduct of a non-sexual nature requiring application of the Code. The JCC implores the Codes and
Judicial Committee to examine the use of temporary suspension at other institutions. Revise existing
procedures to clarify its purpose and standard for use, require higher review or a form of consensus for its
initial imposition, establish a reviewing authority independent from that which will hear the case on its
merits, and ensure consistency across university policies,
One shocking observation common to all three disciplinary systems is the dearth of reported
information related to their operation. No information is available about violations of the Code of
Academic Integrity. No information is available about Title IX complaints against faculty. No information
is available about Title IX complaints against employees. Limited information is available about Title IX
complaints against students, but there is no information to indicate how many complaints were
substantiated or how the university responded. Information about Code of Conduct referrals appears in the
JA’s Annual Report, but it’s unclear how many allegations were substantiated, what kind of misconduct
occurred, and how the university responded. The report is missing redacted summaries of the most
important cases. The community cannot reliably assess the safety of Cornell’s campus and evaluate the
sufficiency of the university’s response to alleged misconduct unless the administrative offices charged
with investigating and adjudicating misconduct publish useful information. The university must demand
this from its administrative offices. Additionally, contradictory language in overlapping policies must be
resolved, the relationship between the Code of Conduct and the sexual harassment policy needs
explaining, and the identities of policy owners should be widely advertised with the procedures for
submitting suggested revisions. Cornell needs to consolidate all policies related to the rights and
responsibilities of its community members into a single, accessible document or repository. It must
require some authority to monitor its content, and empower it to hold policy owners accountable for their
failures to address community concerns through open comment and/or revision. Finally, the Cornell
community needs a bill of rights to preserve the most basic protections and interests of its members.

3
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Office Overview and Mission
•

The JCC Office assists members of the Cornell community who are accused of violating the
Campus Code of Conduct, the Code of Academic Integrity, University Policy 6.4, and other
university policies. Assistance is free to the accused. JCC services range from responding to email
inquiries, to helping an accused party prepare a defense, to advocating on behalf of clients before a
University Hearing Board (UHB).

•

Members of the JCC Office also help the families of accused parties understand the disciplinary
systems, educate accused parties about other campus resources, and work with attorneys retained
by accused parties to assist in their navigation of the processes.

•

Accused parties and their families often feel overwhelmed by the campus disciplinary processes.
The JCC can help. We are proud to report that in 2013-2014, Office of the President received
several letters applauding our services. One parent wrote:
“I received a call that all parents dread: my child had violated the University Code of Conduct and possibly
the law, and was subject to possible suspension. I had no idea how to help her and felt very disconnected from
the situation and the University . . . I soon received a call from [the JCC] . . . from that moment forward, the
situation stabilized . . . my daughter felt heard and supported. But, most importantly, the very discovery that
there is a JCC Office staffed by dedicated individuals instilled confidence in me about the integrity of the
disciplinary process. These positive feelings were validated by the subsequent Summary Decision Agreement
with which I am very comfortable. Because of the office of the JCC, I am assured that my child received a fair
hearing and a just result.”
--- Jocelyn, Mother of Cornell Undergraduate Student3

I.

3

Office Personnel
•

The JCC Office is staffed entirely by law students who typically serve two-year terms. Of the four
current employees, two are second-year law students and two are third-year law students. They
earn an hourly wage for their services, paid by the University.

•

Andrew Watts assumed the position of Cornell University Judicial Codes Counselor on May 15,
2013 and led the JCC Office for the majority of this reporting period. Andrew’s leadership,
enthusiasm, and devotion to the JCC mission were instrumental to our success during the 20132014 school year.

•

In the spring of 2013, the University Assembly (UA) approved the appointment of Amanda
Minikus to the position of Associate JCC. She served in this capacity until May 16, 2014, at which
time she replaced Andrew as the JCC.

•

Ben Van Horn and Stefanie Williams served as Assistant JCCs between May 15, 2013 and May
16, 2014. David Coriell joined the Office as an Assistant JCC in late 2013.

•

In the spring of 2014, the UA approved the appointment of Emily Sanchirico as the Associate
JCC. She assumed that position on May 16, 2014.

•

The JCC Search Committee selected Brian Jones to serve a two-year term as an Assistant JCC. He
began his duties on May 16, 2014.

Published with permission; the parent’s name was changed to “Jocelyn” for the purpose of this report.
6

•

At the time of this report, the composition of the JCC Office is as follows:
o
o
o
o

•

Amanda Minikus, Judicial Codes Counselor
Emily Sanchirico, Associate Judicial Codes Counselor
David Coriell, Assistant Judicial Codes Counselor
Brian Jones, Assistant Judicial Codes Counselor

Emily will replace Amanda as the JCC on June 1, 2015.

II. Casework Summary
•

The JCC Office provides free assistance to members of the Cornell community who are accused of
violating campus policies. Its chief priority is to ensure the fair treatment of the accused as the
disciplinary processes proceed. The majority of billed hours are spent counseling, advising, and
advocating on behalf of individual students, faculty, and staff.

•

In Academic Year 2013, the JCC Office used a spreadsheet to store case information.4 Entries
included three pieces of information: 1) Client name, 2) Case description, and 3) Case disposition.
Originally intended for internal use only, the spreadsheet facilitated the office’s division of labor.5
However, the data reveals some important trends.

•

Academic Year 2013 General Case Trends:
o All clients were students.6
o 75% of clients were men.
o Women sought assistance in equal numbers for matters pertaining to the Code of Conduct
and the Code of Academic Integrity.7
o 79% of male clients sought assistance related to matters under the Code of Conduct or
University Policy 6.4.8
o One in four clients requiring assistance with Academic Integrity matters was an
international student.
o 72% of cases pertaining to the Code of Conduct or University Policy 6.4 involved drugs or
alcohol.
o Most clients did not know about the JCC Office before they received charges.9

4

The word “case” refers to any instance in which a member of the Cornell community contacted the JCC Office for
information, advice, or assistance. The word “client” refers to any member of the Cornell community to whom the JCC Office
provided information, advice, or assistance.
5
The Academic Year 2013 case spreadsheet was not originally intended for use outside of the JCC Office. Some case
information is missing or incomplete. In August 2014, the JCC adopted new practices for tracking case information. Recorded
information now includes a client’s expected graduation date, major, manner of referral, time between the filing of a complaint
and the final resolution, Greek life affiliation, etc.
6
While some students were also university employees, this report utilizes the definition of “student” that appears in the Code
of Conduct, which refers to the registration of a person in an academic program, even if the person is “incidentally” on the
payroll. The Campus Code of Conduct, page 10.
7
The Code of Academic Integrity, amended by the Faculty Senate, February 12, 1997, Records pp. 7799-7800S. Cornell
University. Available at: http://cuinfo.cornell.edu/aic.cfm.
8
University Policy 6.4: Prohibited Discrimination, Protected-Status Harassment, Sexual Harassment, and Sexual Assault and
Violence, last updated November 7, 2013, Cornell University. (“Policy 6.4” hereinafter.) Available at:
http://www.dfa.cornell.edu/cms/treasurer/policyoffice/policies/volumes/humanresources/upload/vol6_4.pdf.
7

•

Table One: Assistance by Policy and Gender:10
Men
Women
TOTAL

•

Academic Integrity
21
19
40

Policy 6.4
8
8

Other11
5
2
6

TOTAL
121
40
161

Policy 6.4
1

Other
-

TOTAL
15

Other
0
0
0

TOTAL
62
20
82

Table Two: Assistance to International Students:
TOTAL

•

Code of Conduct
87
19
106

Code of Conduct
3

Academic Integrity
11

Table Three: Assistance to Cases Involving Drugs or Alcohol:
Alcohol
Drugs
TOTAL

Code of Conduct
59
20
79

Academic Integrity
0
0
0

Policy 6.4
3
0
3

The Code of Conduct
I.

The JCC’s Role and Assistance Overview
•

The majority of JCC cases relate to the Code of Conduct. The JA Office “receives, investigates,
and pursues accusations of violations of the Campus Code of Conduct.”12 The two offices spend a
great deal of time working together to solve disciplinary matters.

•

The JCC provides valuable assistance at every stage in the Code’s disciplinary process. At the first
meeting with the JA, the JCC helps the accused understand her rights and the allegations against
her. If additional fact-finding is necessary, the JCC may help the accused produce important
evidence and identify key witnesses. When the investigation is over, the JCC may help the
accused argue against the JA’s interpretation of the facts or application of Code provisions.
Finally, the JCC will support the accused in her decision to accept or reject the terms of a
Summary Decision Agreement (SDA). Should the accused elect to take her case to a University
Hearing Board (UHB), the JCC may develop a “trial” strategy and advocate on her behalf during
the hearing.13

9

Although responses were not officially recorded, the overwhelming majority of clients stated that they were unaware of the
JCC Office until they were charged with misconduct. Most clients learned about the JCC through word of mouth (from friends)
or upon notice of the allegations (from the JA Office or their professor).
10
The JCC Office provided assistance to 161 clients during Academic year 2013. Note that some clients received assistance in
anticipation of a possible referral, but the referral was never made.
11
The JCC Office assisted six individuals in “other” matters that were unrelated to a specific university policy.
12
The Campus Code of Conduct, page 11.
13
The JCC Office likens the roles of the JA and JCC to those of an assistant district attorney (ADA) and a public defender. In
the criminal justice system, the District Attorney’s Office represents the People; similarly, in the University disciplinary
8

•

Residence Hall Directors (RHD) exercise delegated JA authority to investigate and adjudicate
first-time alcohol and marijuana violations. The JCC is available to assist students before a RHD
in the same fashion as in the JA Office. If the accused and the RHD are unable to reach a
resolution, the matter will be laterally referred to the JA Office, and the JCC will continue to
provide assistance there.14

•

With the client’s permission, the JCC may liaise directly with the JA or RHD without the client’s
participation. This may occur to accomplish basic administrative tasks, facilitate the investigation,
or negotiate the terms of a Summary Decision Agreement (SDA). This permits the student to
focus on class. It also streamlines communication between the JA and JCC Offices, expediting
progress toward a fair resolution.

•

Table Four: Code of Conduct Assistance by Offense Type:15
Men
Women
TOTAL

•

Alcohol
44
5
49

Drugs
15
4
19

Larceny/Fraud
5
3
8

Misc. Serious
11
4
15

Misc. Minor
12
3
15

TOTAL
87
19
106

During this reporting period, the JCC assisted 106 students in matters pertaining to the Code of
Conduct. 68 of these cases were exclusively drug or alcohol violations, and 11 other cases also
involved drugs or alcohol.16 In short, 75% of JCC cases related to the Code of Conduct involved
drugs or alcohol.

system, the JA Office represents the Cornell community. ADAs review facts with arresting officers, complainants, and
witnesses. If the evidence is sufficient, they determine the charges and draft the final complaint upon which the defendant will
be prosecuted. The JA performs identical functions within the campus disciplinary system. Like an ADA, the JA has the
discretion to drop a complaint following a review of the evidence. Like public defenders, JCC representation is free of charge
to accused parties, at the expense of the community. JCCs may work with the JA to reach a summary decision agreement in
lieu of a hearing. Similarly, public defenders negotiate plea deals with ADAs to avoid trial. While the purpose of the
disciplinary process is educational, its nature is functionally adversarial: prosecutorial and defensive entities represent the
respective interests of the University community and accused individuals. Please note that the JA does not endorse this analogy
and places extra weight on the educational goals of a campus disciplinary system. In counter-argument, the JCC maintains that
even the criminal system has educational consequences (to reduce recidivism and facilitate rehabilitation), but this does not
change the adversarial nature of its process and its overarching penal goals. If the Cornell disciplinary systems are truly
educational (and not adversarial with penal consequences), a JCC office wouldn’t be necessary. Please note that some
recommendations in this report are founded in the JCC’s characterization of the disciplinary processes as adversarial.
14
Alleged misconduct in on-campus housing may violate the Code of Conduct, the House Rules, or both. For example, it is a
violation of House Rules for an underage student to be in the “presence” of alcohol, but this is not an offense under the Code of
Conduct. Campus police officers often issue tickets to every underage student who attends a gathering in the dorms where there
is alcohol. The JCC may help accused parties negotiate with RHDs regarding the appropriate application of House Rules vs.
the Code of Conduct.
15
Cases were only counted one time, even if they fell into multiple categories. The “Alcohol” and “Drug” columns reflect
cases exclusively related to the use or possession of alcohol or drugs. Cases involving public urination and possession of false
identification are included under “Alcohol,” as the JAO considers this misconduct alcohol-related. Cases involving misconduct
in addition to the use of alcohol or drugs appear in the other categories. “Larceny/Fraud” relates to a variety of misconduct,
including petty theft, misuse of university funding, or lying on employee timecards. “Miscellaneous Serious” relates cases
involving any allegation of physical violence, arson, or use of a weapon. “Miscellaneous Minor” charges included other
allegations. Cases in this category involved a range of alleged misconduct including tampering with a fire alarm and noise
violations. Allegations of trespassing or disorderly conduct are appropriate for a range of misconduct; for the purpose of this
chart, the JCC placed these cases in the “serious” or “minor” category based on a subjective assessment of the alleged
misconduct’s severity.
16
See Table Three: Assistance to Cases Involving Drugs or Alcohol, on page 8 of this report.
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•

Table Five: Code of Conduct Assistance by Final Disposition:17

N/A
Dismissed
House Rules
SDA 4
UHB
RB
VPSAS
TOTAL
•

Alcohol
7
5
10
27
0
0
0
49

Drugs
0
1
18
0
0
0
19

Larceny/Fraud
0
2
6
0
0
0
8

Misc. Serious
1
4
8
1
1
0
15

Misc. Minor TOTAL
3
11
6
18
10
6
65
0
1
0
1
0
0
15
106

Of the 106 cases related to the Code, only two went to UHB for decision, and only one of those
went to a Review Board on appeal. The vast majority of cases that were not dismissed were settled
by SDA or under the House Rules system in the residence halls.

II. Observations and Recommendations
•

This section includes the JCC’s observations and recommendations regarding the Code of
Conduct. Recommendations may propose revisions to the Code, encourage compliance with
existing Code obligations, or suggest new initiatives.

•

Scheduling. Scheduling client appointments with the JA Office is seamless. The JA Office
assistants are highly responsive and strive to accommodate students’ scheduling preferences.18 But
due to the volume of referrals and the limited resources of the JA Office, JCC clients may wait
weeks for an appointment.19 Those accused of serious offenses experience less delay, but a month
of uncertainty is agonizing for the first-time offender accused of a minor violation.
o

Recommendation: The University should hire more people to work in the JA Office.

Due to the priority of sexual assault and harassment cases under Policy 6.4 and the limited
resources of the JA Office, there was discussion that investigations and adjudications in Coderelated cases would cease for as many as six weeks this spring. Such a delay would have severely
affected students whose graduations, opportunities for employment, and participation in various
university programs depend on the resolution of their cases. Although the JA Office did not stop
accepting cases, the mere consideration of this course of action evinces a desperate need for more
employees in the JA Office.

17

This chart depicts the final disposition for each of the 106 cases related to the Code of Conduct; cases were only counted
once. “N/A” means that the client never actually received a referral to appear before the JA. “Dismissed” means that the JA
dismissed the case and no disciplinary action resulted. “SDA” means the final resolution was a Summary Decision Agreement,
which may impose sanctions ranging from an Oral Warning to Suspension. “UHB” means the JA referred the case to a UHB,
which rendered the final resolution and neither party appealed. “RB” means a party appealed the UHB decision to the Review
Board, which upheld or overturned it. “VPSAS” means a party appealed the Review Board decision to the Vice President for
Student and Academic Services.
18
The JCC Office would like to thank Mr. Steven Morey and Ms. Janey Bosch for their tremendous efforts to accommodate for
our clients’ needs.
19
The JCC observes JA employees working unreasonably long hours to handle the volume of referrals they receive.
10

•

Notice. Most accused parties receive general notice of a complaint from the campus police (in the
form of a campus appearance ticket) or from the JA (in the form of a phone call or email, based on
a referral). The Code requires the JA to notify in writing any person she intends to interview, of
“the matter to be discussed and the nature of that person’s relation to it.”20 For the accused, this
should include the basic facts underlying the complaint and possible charges. But sometimes, the
accused is unaware of the charges he faces until the first JA interview. For example, imagine that a
campus appearance ticket cites a person for underage drinking, but the associated police report
suggests disorderly conduct. The accused, ready to address the underage drinking charge that
appears on his ticket, is unprepared for the allegation of disorderly conduct he faces in the JA
Office based on the police report. The JA interview concludes prematurely to allow the accused to
retrieve additional evidence or secure representation. Valuable time is lost, delaying other cases.
o

Recommendation: JA Office should release as much information as possible to the accused before
the first appointment. This should include the factual basis of the allegations and the JA’s
interpretation of the Code as applied to the alleged misconduct, based on all of the information
available to the JA.

In a few recent cases, JCC clients did not receive notice of any allegations before meeting with the
JA. In a few cases, the JA Office sent emails to students requesting “witness” testimony.21 These
clients were surprised to learn of the charges against them and were unprepared to defend
themselves. Even where the facts remain undeveloped and the charges are not finalized, a person
is entitled to know the reason underlying the JA’s request that she appear. The Code explicitly
requires the JA to notify all interviewees of the “matter” and their “relation to it” before any
interview takes place.22
o

•

Recommendation: Under no circumstances should the JA misrepresent the reason why a member of
the Cornell community must appear. When it is unclear whether a person witnessed or committed
misconduct, the JA should explain the person’s uncertain status.

Campus Police Reports. The University denied access to all JCC clients who sought to view or
obtain a police record in which they were implicated.23 Requests were denied even when the
accused was the only person named in the police report. Records created by the Cornell Police
(CUPD) are not “education records,” and the Family Educational Rights and Privacy Act
(FERPA) does not preclude their release.24 Thus far, no university official has explained why
members of the Cornell Community cannot access police reports in which they are named.25
Under the New York Freedom of Information Law (FOIL), police records are presumed public,
but access may be denied where it will interfere with an investigation or judicial proceeding.26
However, it appears that access to all CUPD records is denied, regardless of whether or not an
investigation is ongoing. As police report are often the basis for the JA’s charges, permitted

20

The Campus Code of Conduct, page 19.
This is a recent problem that first came to the JCC’s attention in late 2014. Even if the mischaracterizations were mistakes,
their repeated occurrence justifies their inclusion in this report.
22
The Campus Code of Conduct, page 19.
23
JCC clients went in person to Barton Hall in attempt to access the police records.
24
Cornell University Policy 4.5 “Frequently Asked Questions,” updated July 27, 2012, page 8. Available at:
http://www.dfa.cornell.edu/cms/treasurer/policyoffice/policies/volumes/governance/upload/asifaq.pdf
25
The JCC Office has initiated informal conversations with University Counsel’s Office, the JA Office, and with CUPD staff
in order to resolve this issue. Although every person who tried to help the JCC with this issue was extremely helpful and did
their best to find an answer, no one was able to provide the underlying reason behind preventing access to the records.
26
See generally, Public Officers Law, Article 6, §§ 84-90, available at http://www.dos.ny.gov/coog/foil2.html; see also §
87(2)(e).
21
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accused parties to access them would help to address the notice and discovery problems mentioned
elsewhere in this report.
o Recommendation: University Council, the JA, and the JCC should together review the relevant

laws and develop a new university procedure that permits accused parties to view and/or obtain
the police reports in which they are named.

Officials announced this semester that CUPD would not permit the release of reports to the JA
Office without a specific request in each case. This means that, in contested cases, the JA process
will be further delayed to allow for the request and receipt of the report. Cases that would
normally be resolved in the first meeting may now require two appointments. Accessible police
reports are vital to a streamlined, efficient JA process. The University must work quickly to
address this issue.
•

Investigations. The Code recognizes that “timely dealing with alleged misconduct is vital,”27 but it
does not provide guidance for the duration of JA investigations.28 It merely states that the JA
“shall determine, without undue delay” how to resolve a complaint.29 As the basis for proper
charges and appropriate sanctions, thorough investigations are vital to the achievement of a fair
resolution. The JCC’s chief concern pertains to the duration of this process. If a case isn’t closed
during the first meeting with the JA, it is impossible to predict how long it will remain unresolved.
Accused parties often experience tremendous anxiety while cases are pending.30 During the
reporting period, some JCC cases were open for unreasonable time periods, such as for the
majority of the academic year.31
o Recommendation: Amend the Code of Conduct to include deadlines for all stages of the

disciplinary process.32 Further, the University should hire more people to work in the JA Office so
it may conduct thorough and timely investigations.

•

Discovery. The Code does not regulate discovery during the JA’s investigation.33 Overall, the JA
and the JCC abide by mutually beneficial discovery practices during the JA’s investigation. JA
associates are forthcoming with most of the evidence against JCC clients, but occasionally refuse
to disclose names of witnesses or sources of evidence.34 Police reports, which the JA Office may
receive on loan from CUPD for the purpose of the investigation, are not shown to the accused. The

27

The Campus Code of Conduct, page 2.
Note that the Code provides a timeline for UHB adjudication procedures. But this timeline does not begin until after the JA
completes her investigation and decides to file formal charges. See The Campus Code of Conduct, pages 19-21.
29
The Campus Code of Conduct, page 21. The JA may resolve a complaint through an SDA, the filing of formal charges before
a UHB, or by taking no action.
30
The JCC referred several clients to mental health resources at Gannet to cope with the stress of pending investigations. The
psychological effects of a pending investigation are real, even when the alleged misconduct isn’t serious. Accused parties may
experience anxiety, depression, and/or insomnia.
31
The JCC recorded several cases that remained open as long as 10 months.
32
Deadlines could be waived with good cause, but should include time periods for: 1) Number of days between receipt of a
referral to contacting the accused, 2) Number of days between contacting the accused and the first appointment, 3) Number of
days from the first appointment to resolution or filing of formal charges before a UHB.
33
The Code contemplates some aspects of discovery where charges are filed before a UHB, requiring the JA and the accused to
exchange names and written statements of any witnesses to be called at the hearing no later than three business days prior to
the hearing. The Code does not otherwise address information exchange.
34
Although this can be frustrating for the accused, the matter may always proceed to a hearing, at which the JA must provide
witness names and produce evidence.
28
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JA reads their contents aloud during the first interview. The inaccessibility of campus police
reports, detailed previously, is the JCC’s primary concern.
o Recommendation: Develop a university procedure that permits accused parties to view and/or
obtain the police reports in which they are named.

•

Violations. In some cases, the JCC and JA disagree over how to classify alleged misconduct.
These cases are usually fact-specific, but several Code provisions are frequently problematic.
It is a violation of Title Three to “destroy evidence or otherwise obstruct the application of this
Code.”35 The problematic language is “obstruct the application of this Code.” Obstruction
traditionally requires the destruction of evidence or interference with an official proceeding such
as to impede the administration of justice.36 Yet in 2013, CUPD officers referred charges under
this provision when students remained silent during informal questioning or refused to consent to
a search. Similarly, JA associates have suggested that witnesses may face sanction for failing to
produce personal items or communications or grant access to personal space.37 The assertion of
one’s constitutional right to privacy or the polite refusal to answer questions is not obstruction.
o Recommendation: University Council should work with CUPD and the JA Office to ensure

university officials understand the meaning of “obstruction.” Alternatively, amend the Code to
specify that this violation is “obstruction of justice” in its ordinary meaning.

Refusal “to comply with any lawful order of a clearly identifiable University official acting in the
performance of his or her duties . . .” is a Code violation.38 This violation usually appears on
campus appearance tickets issued by CUPD. Officers issue tickets on the basis of this provision
when a person, who is not detained: 1) declines to participate in informal questioning, 2) refuses to
consent to a search of her person or belongings, or 3) attempts to walk away. Law enforcement
officers use the threat of this violation to coerce members of the Cornell community into waiving
their constitutional rights. Those who assert them often receive a campus appearance ticket as a
result. Members of the Cornell community should not be punished for respectfully asserting their
constitutional rights.
o Recommendation: University Council should work with CUPD and the JA Office to ensure
university officials understand the rights of the members of the Cornell community during
interactions with campus police.

•

Sanctions. The Code lists penalties that “may” be imposed, or imposed and deferred.39 Penalties
are not prescribed for specific offenses. This appropriately permits the JA to tailor sanctions to the
special circumstances of each case. However, the JA uses an unofficial document to guide its
sanctioning practices, and this document is often treated as law. JA associates may concede that a
proposed sanction is too severe, but they assert that it is required by the sanctioning guidelines.
This practice thwarts the imposition of fair and appropriate sanctions tailored to specific cases and
has no basis in the Code.

35

The Campus Code of Conduct, page 18.
Cornell University Law School, Legal Information Institute, “Obstruction of Justice.” Available at:
http://www.law.cornell.edu/wex/obstruction_of_justice.
37
The JCC Office notes a recent increase in broad-based demands for the production of personal text messages and emails of
students who are witnesses in both Code of Conduct investigation and Academic Integrity cases.
38
The Campus Code of Conduct, page 37.
39
The Campus Code of Conduct, page 33.
36
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o Recommendation: Amend the Code to include mandatory sanctions for particular offenses to

legitimize this practice. Alternatively, amend the Code to clearly provide that sanctions should
reflect the unique factual circumstances of each case.

Within the unofficial sanctioning guidelines is the JA’s “three strikes policy.” When three alcohol
or drug-related violations occur within a “short period of time,” suspension is recommended upon
the third offense.40 The JA justifies removal from campus on the basis that an individual with three
alcohol or drug-related violations may need intensive substance abuse treatment that is unavailable
at Cornell. However, violations related to alcohol or drugs include a variety of misconduct, and
three offenses in a short period of time may not indicate dependency or substance abuse.41
Although JA associates are usually receptive to arguments for alternative sanctions for dissimilar
offenses, they often assert that the three strikes policy is law. Although the Code discusses
suspension for third violations of any sort, it contemplates the use of a “lesser” penalty when it
“serves the interests of justice.”42 Like the per se use of the unofficial sanctioning guidelines
document as justification for harsh penalties, unequivocal use of the three strikes policy thwarts
the imposition of fair sanctions and has no basis in the Code.
o Recommendation: Amend the Code to include mandatory sanctions for particular offenses to

legitimize this practice. Alternatively, amend the Code to clearly provide that sanctions should
reflect the unique factual circumstances of each case.

In 2013, the JA Office changed sanctioning practices for first-time marijuana cases. These cases
now result in the same sanctions as first-time alcohol cases. The JCC applauds this change, which
is consistent with the treatment of this offense under New York penal law.43
•

Appeals. The Code provides for appeals in two situations: 1) to appeal to a Review Board
following a UHB, and 2) to petition for review of a temporary suspension.44 Procedures and
timelines are inconsistent or lacking across the two types of appeals.
Following a UHB, the accused may appeal to a Review Board on one of four grounds.45 The Code
requires the accused to file “notice” of the appeal to the JA within 10 days of the decision. The JA
then informs the Review Board Chair,46 who ensures that a panel is assembled and that the petition
is reviewed within 21 days of the date the accused filed notice with the JA. Notice of an appeal is
not the appeal itself, and the Code fails to specify when or to whom the actual appeal should be
sent. Usually, the accused sends his appeal to the JA who then forwards it to the Review Board.
The JCC believes this practice is inappropriate, because it does not require the JA to immediately

40

Annual Report of the JA, page 10. A “short period of time” means within a 12-month period.
Possession of false identification, public urination, and possession of alcohol underage are types of alcohol/drug-related
misconduct that do not require proof of consumption.
42
The Campus Code of Conduct, page 35.
43
New York penal law imposes a maximum fine of one hundred dollars for the unlawful possession of marihuana as a firsttime offense. New York Penal Law, Part 3, Title M, Article 221.05, “Unlawful Possession of Marihuana.” Available at:
http://ypdcrime.com/penal.law/article221.htm
44
Temporary suspension is considered in depth on page 53 of this report.
45
The Campus Code of Conduct, page 30.
46
Review Board Chairs are appointed for two-year terms, so this person is identifiable. The Campus Code of Conduct, page 30.
41
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submit the appeal to the panel.47 Further, the Code should not require the accused to submit his
appeal to the opposing party (the JA) before the adjudicator receives it.
o Recommendation: Amend the Code to permit the accused to submit his appeal directly to the
Review Board after he has filed notice with the JA.

When the accused petitions for review of his temporary suspension, a UHB48 must consider the
matter within five business days.49 Specifically, the Code states, the UHB “shall meet to consider
the petition as soon as possible, but no later than five business days after it receives the petition.”
This five-day period assumes that a UHB is already assembled, and if it is not, the accused cannot
submit his petition. Under developing practice, the accused sends the petition to the JA. But this is
inappropriate, and there is no guarantee the five days will begin tolling upon such a submission.
The accused should not be punished for administrative delays in UHB assembly. If a UHB is not
assembled, the five-day period must begin as soon as his petition is submitted to an independent
administrator. This administrator should not be the JA, who represents opposing interests. The
submission of the accused’s appeal to the JA rather than the adjudicating authority is
inappropriate. The JCC has observed delays related to this problem, which adversely affected the
timely consideration of petitions.50 Each day of temporary suspension severely impacts the
accused’s ability to succeed at Cornell. Additionally, developing practice permits the JA to send
her own response to the accused’s petition to the Board. This practice does not appear in the Code,
and it also has the potential to unacceptably delay a UHB’s consideration of a petition.51
o Recommendation: Amend the Code to clarify that the accused submits his petition for review of

temporary suspension directly to the UHB. Amend the Code to provide, in cases where a UHB is
not assembled, the five-day period begins tolling upon his submission to an independent
administrator. Amend the Code to either: 1. Require the temporary suspension letter to include its
factual basis and justification so that the JA’s response to the petition is not necessary, or 2. The
JA may respond to the petition, but such will not extend the five-day period, which begins tolling
upon the accused’s submission to either the UHB or an independent administrator.

47

Although the appeal will be considered within 21 days, every day makes a difference, especially where the UHB suspended
the accused. The JA is an extremely busy administrator, and this extra step can severely affect the accused even where it results
in only a short delay.
48
Where temporary suspension is imposed as in interim measure under Policy 6.4,
49
The Campus Code of Conduct, page 19-20. The JA may impose temporary suspension when a party violates the terms of a
no-contact directive or in extraordinary circumstances while a matter is pending resolution. The suspended individual may
appeal in both cases. Please see pages 54-55 of this report for a recommendation to establish a single, independent authority to
review all temporary suspensions.
50
Reasons for the delay in the timely assembly of panels/boards seem to be due to several factors. First, the accused must email
the JA to notify her of his decision to appeal. Then, the JA must contact the appropriate convening authority, which is
responsible for recommending the names of the panel members. The accused is at the mercy of the pace of this back-and-forth
communication between administrators. Sometimes it is possible to assemble a panel/board within only a few days, but in once
recent case, the finalization of panel membership took nearly two weeks. See The Campus Code of Conduct, page 14, for URB
procedures.
51
The JCC Office strongly opposes the unofficial requirement that the accused submit his petition first to the JA Office. In the
criminal justice system, the DA does not submit pre-trial motions to the court on behalf of the defense. This practice
inappropriately delays the UHB’s consideration of the suspension and the accused’s ability to resume life on campus. The JCC
also opposes the JA’s right to respond to the petition. The temporary suspension letter should include the factual basis for her
decision to suspend the accused, who has a right to know the reasoning behind his removal from campus in the first instance.
Permitting the JA to submit additional information allows her to justify the use of an emergency measure post hoc and, because
the UHB will not make a decision until they receive her response, consideration of the accused’s suspension is delayed even
further.
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•

Records. Per the Code, the JA must file all decisions of the University Hearing and Review
Boards. As public records, the Code contemplates the use of these decisions “to define and
interpret violations.”52 The Code also requires the JA to create a summary of every case that
describes its nature and disposition.53 These decisions and case summaries are critical to effective
JCC advocacy. However, the JA does not make public records and summaries available according
to any set schedule. As of March 12, 2015, public records and summaries have not been updated
since April 24, 2013 (nearly two years). In a presentation to the University Assembly on March
10, 2015, the JA stated that the university community should not expect an update to the public
records before summer 2015.
o Recommendation: The University should hire more employees to work in the JA Office so that it

may meet its obligations under the Code and support requests to view past decisions. Amend the
Code to include a procedure for the submission of and response to such requests.54 Amend the
Code of Conduct to require the JA to publish records and summaries within 30 days, or a similar
reasonable period, following the resolution of a case.

III. Suggested Textual Revisions
1. Title Three, Article II, Violations, A. Listing:
•

Amend this section to reflect Policy 6.4’s recent incorporation of Policy 6.3. Specifically,
revise 1(a), 1(c), and their corresponding footnotes.55

•

Clarify language in 1(g): “obstruct the application of this Code.”56

2. Title Three, Article II. Violations, B. Interpretation:
•

Add a procedure to request to obtain/view UHB and Review Board decisions and
guidelines for the JA Office to respond to such requests.57

3. Title Three, Article III. Procedures, B. Interim Measures:
•

If the JA may respond to the appellant’s petition for review of a temporary suspension,
indicate so in 2(d). Include a deadline for her response and provide that her submission
does not extend the timeline of review.58

•

Amend 2(d) to read, “the accused may directly petition the University Hearing Board for a
review of the decision.”

52

The Campus Code of Conduct, page 18.
Ibid.
54
On page 11 of Annual Report of the JA, 2013-14, the JA mentions that information about specific cases considered by the
boards and the president is available for review in the JA Office by appointment. A footnote to that comment reads, “In the
past, matters were summarized in this report. This author has elected to change that practice.” It is unclear whether this
indicates that the author (the JA) has elected to refrain from including case summaries in the report, or if she has elected to
refrain from writing them at all. Required by the Code of Conduct, the JA Office may not elect to discontinue the practice of
writing case summaries. The JCC notes that case summaries have not been made available for several years.
55
The Campus Code of Conduct, page 16.
56
The Campus Code of Conduct, page 18. See the discussion on page 13 of this report.
57
The Campus Code of Conduct, page 18. See the discussion on page 16 of this report.
58
The Campus Code of Conduct, page 20. See the discussion on page 15 of this report.
53
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•

Indicate in 3(a) that the procedures for review of a “temporary suspension pending
resolution” are identical to those listed in 2(d).59 Alternatively, revise this entire section to
provide the procedures for all temporary suspensions and list the circumstances under
which it is authorized.

4. Title Three, Article III. Procedures, C. Summary Decision or No Action:
•

Amend this section to include procedural deadlines for the JA’s investigation.60

5. Title Three, Article III. Procedures, E. Hearing Procedures:
•

This entire section requires revision to reflect the existence of Policy 6.4. Specifically,
revise 3(a)(1), 3(b)(6)(c), and 3(b)(7).61

6. Title Three, Article III. Procedures, F. Appeal Procedures:
•

Revise paragraph 2 of this section to reflect the existence of Policy 6.4.62

59

The Campus Code of Conduct, page 20.
The Campus Code of Conduct, page 21. See the discussion on page 12 of this report.
61
The Campus Code of Conduct, pages 25-28.
62
The Campus Code of Conduct, page 32.
60
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University Policy 6.4
•

In February 2012, the University Assembly passed a resolution to address instances of sexual
assault and harassment with a new policy, University Policy 6.4.63 Appended to the Code of
Conduct, Policy 6.4 addresses the University’s obligations under Title IX of the Education
Amendments of 1972 (Title IX)64 in accordance with guidance from the Department of
Education’s Office of Civil Rights (OCR).65 Ultimately, the UA intends for an amended version of
the Code of Conduct to cover these cases in the future.66

•

OCR’s recommendations for Title IX compliance seek to address important issues. Sexual
harassment67 has devastating effects on the learning environment, and troubling statistics suggest
that sexual violence in colleges is pervasive.68 Cornell has taken OCR’s guidance seriously, and
national media outlets have lauded its “proactive approach.”69 However, in its effort to swiftly
revise its procedures and crack down on sexual misconduct, Cornell has implemented policy far
beyond what is necessary to comply with OCR’s guidance and created a process fraught with
inequities.

•

Policy 6.4 is afflicted by three varieties of problems: 1) those occurring as a result of OCR’s
explicit guidance, 2) those appearing in the Policy that are not required by OCR, and 3) those
existing in the Policy’s implementation, which are perceivable only through direct participation in
the 6.4 process. Following an overview, this report addresses these three problems in turn.

•

The final portion of this section examines the troubling disparity in protections afforded to some
accused faculty members and those afforded to accused students and employees. In certain
situations, accused faculty benefit from procedural safeguards that violate OCR’s guidance, while
the process for complaints against students and employees far exceeds OCR’s standards.

I.

The JCC’s Role and Assistance Overview
•

The JCC supports the accused from the beginning of the investigation to the final resolution. The
JCC may accompany the accused to his meetings in the JA Office and with the investigator, assist
in the production of evidence in his defense, help draft the response to the investigation report and,
if necessary, appeal. The JCC also provides emotional support to the accused. The JCC monitors
the accused’s physical and emotional well-being and is able to direct him to resources for stress
management.70

63

Policy 6.4, see fn. 8, supra.
20 U.S.C. § 1681.
65
Resolution 7 Regarding Campus Code of Conduct Compliance with Title IX, The University Assembly, February 28, 2012.
Available at http://assembly.cornell.edu/UA/20120410R7
66
Ibid.
67
“Sexual violence is a form of sexual harassment.” The DCL and Policy 6.4 treat sexual violence as a type of sexual
harassment; See U.S. DEP’T OF EDUC., OFFICE FOR CIVIL RIGHTS, 2011 Dear Colleague Letter (Apr. 4, 2011), page 3. Available
at: http://www2.ed.gove/about/offices/list/ocr/letters/colleague-201104.htm. (“The DCL” hereinafter.)
68
The DCL, page 2. (Citing a report prepared for the National Institute for Justice which found roughly 20% of women and 6%
of men are victims of completed or attempted sexual assault while in college.)
69
See Kingkade, Tyler. “Cornell Revamps Sexual Assault Policies, Takes Proactive Approach.” The Huffington Post,
1/8/2014, 2:24PM. Available at: http://www.huffingtonpost.com/2014/01/08/cornell-sexual-assault-policies_n_4379840.html.
70
In all cases, it was necessary to refer the respondent to CAPS. Respondents experienced reduced appetites, insomnia, anxiety,
and depression.
64
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•

Each 6.4 case requires countless hours of labor. By January 2014, the JCC Office had exceeded its
budget for the whole academic year due to the policy’s implementation. In the JA Office, the
increase in workload adversely affected its management of ordinary Code cases. New JCC clients
were unable to make initial JA appointments for weeks. Pending Code cases remained unresolved
for months due to the high priority of Policy 6.4 cases and the resulting lack of available JA
personnel. The JA Office has not filed and summarized precedential Code cases for the public
record since 2013, adversely impacting the quality of JCC advocacy.

•

In Academic Year 2013, the JCC Office assisted eight male students in matters related to sexual
assault and sexual harassment. In all eight cases, the JA Office notified the students that they were
suspected of violating Policy 6.4; however, some cases were ultimately resolved under the Code
of Conduct.

•

Table Six: Policy 6.4 Assistance by Final Disposition (Academic Year 2013 Only):71

N/A

Discrimination
0

Sexual
Harassment
1

Sexual
Assault
1

TOTAL
2

Code

0

2

0

2

RP

0

1

0

1

VPSAS

0

0

3

3

TOTAL

0

4

4

8

•

University
Response
Unknown72
1) Expulsion for
breaking/entering
2) Two year suspension for
ordinary harassment
1) Not guilty
1) Expulsion for rape
(upheld RP decision on
appeal by respondent)
2) Two year suspension for
sexual assault (reduction in
penalty from expulsion to
suspension on appeal by
respondent)
3) Not Guilty (RP decision
upheld on appeal by
complainant)
Known 6.4 Outcomes:
1 x Expulsion,
1 x Suspension,
2 x Not Guilty

Sexual Harassment Cases. One student received initial advice from the JCC but elected to hire an
attorney. Two other cases were moved under the Code because the alleged misconduct did not
meet the definition of “sexual” under Policy 6.4. The JCC provided assistance in one case that was

71

In Table Six, “N/A” refers to clients that came to the JCC Office for initial advice and decided not to request JCC
representation. In both cases where this occurred, the students retained legal counsel and the JCC is unaware of the outcome of
the cases. “Code” refers to cases that were initially brought by the JA Office under Policy 6.4, but during the investigation, the
cases were moved to Code violations. Please see a discussion addressing policy shifting on page 71 of this report. This table
includes only cases from Academic Year 2013. Cases from Academic Year 2014 will appear in the next JCC Annual Report,
forthcoming this fall.
72
Final resolutions are unknown because the respondents hired attorneys after receiving initial JCC assistance.
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resolved under Policy 6.4. In that case, which involved the disappearance of a female student’s
underwear, the investigator concluded the respondent was in violation of the policy.73 The Review
Panel overturned this finding due to the lack of evidence to place the respondent at the scene of the
theft.
•

Sexual Assault Cases. One student came to the JCC for assistance but elected to hire an attorney.
The JCC provided assistance in three cases that were resolved under Policy 6.4. All three were
appealed to the Vice President of Student and Academic Services (VPSAS). In the first case, the
investigator found the respondent guilty, but the Review Panel overturned this finding due to a
lack of evidence. The complainant appealed, and the VPSAS upheld the Review Panel’s decision.
In both of the other two cases, the investigators determined the respondents violated the policy and
recommended expulsion. Review Panel upheld the decisions. Both respondents appealed to the
VPSAS, who reduced one penalty to a two-year suspension and upheld expulsion in the other.

II. University Policy 6.4: Problems Resulting From OCR’s Guidance
•

In 2011, OCR promulgated its guidance in a “Dear Colleague Letter” (DCL), which provides
insight on how OCR determines a university’s compliance with governing statutes and
regulations. The guidance itself is not law. Nor is it a regulation.74 The DCL simply tells
universities what OCR thinks existing law already requires75 and purports to supplement (not
change) previous guidance.76

•

If OCR determines that an institution receiving federal funding is in violation of Title IX, it has
the power to levy fines against it. Cornell has an institutional interest to avoid penalties and
inclusion on OCR’s blacklist. But there is also an important interest in preserving Cornell’s
commitment to due process and equitable procedural treatment for the members of its community.
Cornell has a choice. Where following OCR’s guidance requires the sacrifice of our precious
community values, Cornell must reevaluate its decision to implement OCR’s recommendations.

73

This case is an excellent example of how the preponderance standard results in arbitrary decisions. The complainant alleged
that approximately ten undergarments were missing from her room. She suspected that someone stole them. There was no
evidence whatsoever to place the respondent (or anyone else for that matter) at the scene of the theft. The investigator based
her finding of guilt entirely on the perceived credibility of the parties. The investigator determined that the complainant was the
most credible. Because she believed, based on her experience with the respondent, that he might have a motive to steal them
and was unable to identify any other possible suspects, the respondent was found guilty. What is curious about this particular
case is that, after assessing the credibility of the parties according to an entirely subjective standard, the JA treated the intuition
of the most credible party as evidence. Because neither the investigator nor the complainant could contrive an
74
The DCL was not subject to the notice-and-comment safeguards that are required for the issuance of a regulation. The only
related OCR document that has been opened for comment and accordingly revised is its Revised Sexual Harassment Guidance:
Harassment of Students by School Employees, Other Students, or Third Parties (OCR 2001 Guidance). Available at:
http://www2.ed.gov/about/offices/list/ocr/docs/shguide.html.
75
The actual regulation, 34 C.F.R. § 106.8(b), states, “A recipient [of federal funds] shall adopt and publish grievance
procedures providing for prompt and equitable resolution of student and employee complaints alleging any action which would
be prohibited by this part.” Cornell Law Professor Kevin Clermont previously described the DCL as “a reasonable, albeit
imaginative, interpretation of that legal requirement.” See Memorandum, RE: Sexual Harassment Changes, October 14, 2011.
Available at: http://assembly.cornell.edu/CJC/2011FallDocuments
76
Previous guidance includes the OCR 2001 Guidance, see fn. 74, supra. See The DCL, page 2, stating “This supplements the
2001 Guidance by providing additional guidance and practical examples regarding the Title IX requirements as they relate to
sexual violence.”
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•

Preponderance of the Evidence Standard. The DCL requires the use of a preponderance of the
evidence standard in the adjudication of sexual misconduct.77 OCR will interpret the failure to use
this standard as a violation of Title IX.78 As the burden of proof in civil trials, a preponderance of
the evidence standard means that “more than 50% of the evidence points to something.”79 The
standard does not refer to the amount of evidence; it only refers to its weight. This means that just
50.01% of a modicum of evidence is sufficient to find that a member of the Cornell community is
guilty of sexual assault.
In Title IX cases where criminal charges are not also filed, sexual assault won’t mean
incarceration or registration as a sex offender. But the consequences are nevertheless grave. It
means the imposition of a permanent, stigmatizing label as a sexual predator. It means an
inexpungible disciplinary record and a transcript notation, visible to potential future employers,
admissions boards, and the government. It means the likely cessation of access to education or
employment within the Cornell community, which precedes a loss of unbounded future
opportunity and illimitable success. The consequences, while not criminal, are equally devastating.
The implementation of the preponderance standard in Policy 6.4 permits these consequences to
follow a decision based on something marginally better than a coin toss.
The preponderance standard is grossly inconsistent with what should be required to impose a
punishment so severe. OCR’s justification for this standard — that it is appropriate for civil cases
alleging discrimination80 — doesn’t make any sense in the context of a university’s disciplinary
process crafted to punish individuals for misconduct. While discrimination lawsuits against
employers and educational institutions are civil in nature, rape and other violent crimes are
criminal. The burden of proof and procedural safeguards should mirror those required in a penal
system. This is common sense, something Cornell has abandoned in its adoption of the
preponderance standard. Notably, Cornell has only imposed this standard when the accused is a
student or staff member. Where the accused party is a faculty member who alleges his conduct was
protected by academic freedom or occurred in the context of a subordinate-supervisory
relationship,81 Cornell requires the higher burden of clear and convincing evidence.82 This glaring
discrepancy evinces that the Cornell administration is willing to ignore OCR’s guidance when
certain members of the Cornell community are accused.83

•

Prohibition on Informal Resolutions for Cases of Sexual Assault. OCR permits the use of informal
mechanisms, such as mediation, to resolve sexual harassment complaints.84 But OCR explicitly
states that an informal process is not appropriate in cases involving allegations of sexual violence,

77

The DCL indicates that a higher burden of proof, such as the clear and convincing standard that is used in ordinary Code of
Conduct cases, is “inconsistent with the standard of proof established for violations of the civil rights laws.” Page 6.
78
Ruby Shao, Princeton found in violation of Title IX, enters into resolution agreement with Office for Civil Rights, THE DAILY
PRINCETONIAN (Nov. 5, 2014).
79
Cornell University Law School, Legal Information Institute. “Preponderance of the Evidence.” Available at:
http://www.law.cornell.edu/wex/preponderance_of_the_evidence
80
The DCL cites Desert Palace, Inc. v. Costa, 539 U.S. 90, 99 (2003) (noting that under the “conventional rule of civil
litigation,” the preponderance of the evidence standard generally applies in cases under Title VII of the Civil Rights Act of
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even where the complainant requests it.85 This prohibition stands in perplexing contrast with
OCR’s overarching goal to provide victims with maximum options to resolve their claims. OCR
emphasizes the importance of honoring a victim’s request for confidentiality, even if such may
impede a “meaningful investigation” or may preclude an investigation into alleged sexual
violence.86 The DCL also states, in contradiction with this prohibition, that a school “should take
all reasonable steps to investigate and respond to the complaint consistent with the request for
confidentiality or request not to pursue the investigation.”87 If respect for a victim’s wishes may
justify the preclusion of an investigation altogether, it is strange that a victim’s request for
mediation cannot be honored.
Prohibiting informal resolution could have a chilling effect on complaints, which is precisely the
opposite effect of what OCR seeks to achieve. Victims who do not desire a formal process, and
who know they will be forcibly subjected to one if they report, will not come forward. Statistics
reflecting the sexual violence on campus will be artificially low: these victims will not report and
their university will never become aware of an alleged perpetrator’s presence on campus at all.
The availability of informal resolution will increase reporting and universities will have more
useful numbers related to the incidence of sexual violence. By eliminating informal resolution,
OCR likely intends to ensure that all alleged perpetrators face investigation and appropriate
consequences. But this all-or-nothing solution results in unreported cases and perpetrators roaming
free, their identities undisclosed, even within a confidential file. Further, through informal
resolution, a victim may begin to trust the process, and through support and encouragement from
campus resources, and gain strength to move to a formal process. Thus, preserving informal
resolution as an option for victims may actually increase not only the number of sexually violent
crimes reported, but also the number of formal investigations that will remove perpetrators from
campus. Informal resolutions serve another purpose: they can create a record. Even if it is sealed
and confidential, the record from a timely informal investigation preserves the victim’s memory of
the events and other testimonial evidence. If the victim decides later to pursue a formal resolution,
all of the witness’s first impressions of the events are recorded. If future allegations of sexual
violence implicate the same perpetrator, there is at least some previous record on file to suggest a
pattern of misconduct. All of these potential benefits are lost with the prohibition on informal
resolutions. Finally, the DCL explicitly prohibits informal resolution in cases of sexual
“assault,”88 which is itself a broad category of misconduct, encompassing everything from
unwanted touching to forcible rape. An implication that formal investigation and adjudication are
best in all circumstances fails to recognize that some misconduct, although technically sexual
assault, is non-violent and could be properly addressed through mediation.89 Complainants should
85
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have the ability to resolve complaints in any manner they choose. Of course, a choice to resolve a
complaint through an informal means should be reviewed to guard against coercion, but OCR
should empower victims with as much control over the process as possible.
•

Appeal Rights for Complainants. The DCL requires that both parties have an equal opportunity to
appeal the outcome of a Title IX case. Similar to its reasoning for requiring a lower burden of
proof, OCR justifies the equal right to appeal by relying on the fact that Title IX cases are “civil”
in nature. Either party may file an appeal grounded in at least one of six possible bases, including
where “the investigator or reviewer rendered a decision clearly against the weight of the
evidence.” 90 This particular basis requires a review of the facts, de novo. Thus, even if he receives
a favorable resolution, the accused may be tried twice. In a criminal context, this violates the
accused’s constitutional rights against double jeopardy. Although either party may appeal a
judgment in a civil case, it is for this reason that only the defendant may appeal in the criminal
context.

•

The Flawed Reasoning Behind Civil Standards. OCR relies on the civil nature of Title IX cases
against universities to justify the imposition of civil standards (such as a lower burden of proof
and equal appeal rights for both parties) in a university’s adjudication of gender-based
misconduct.91 This improperly conflates two separate legal contexts, and OCR’s guidance fails to
recognize their distinction. That a university will face civil proceedings should it fail to uphold its
duties under Title IX does not mean that civil standards are appropriate in a school’s execution of
those duties within its internal disciplinary system.
In civil lawsuits, a losing defendant reimburses the plaintiff for loses due to the defendant’s
behavior. The idea is to make the plaintiff “whole,” not to punish the defendant. Punitive damages
are only awarded in civil cases under narrow circumstances in which punishment may serve to
deter future misconduct.92 Accordingly, when an educational institution is sued in civil court under
Title IX for its failure to prevent or properly address discrimination, the goal is to address the
plaintiff’s harm through an award of monetary damages in a sum proportional to the injury.93
Compare this with the purpose of a campus disciplinary system, which functions to educate
students who misbehave and punish them for their misconduct. At Cornell, unless misconduct
involves theft, the punishments rendered do not relate to making any complainant “whole.”94
Rather, sanctions deter both the offending individual and members of the community from
committing future acts of misconduct, thereby making our university environment safer. Other
punishments, such as community service or suspension, while forms of retribution, do not address
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the specific wrong committed. Thus the purpose of a campus disciplinary system is most similar to
the criminal context, and civil standards are consequently unsuitable.
•

Recommendation: Cornell should reexamine its implementation of OCR’s guidance where it
undermines OCR’s overarching goals and/or unfairly disadvantages respondents who face
inherently punitive consequences for misconduct.

III. University Policy 6.4: Problems Not Resulting from OCR’s Guidance
•

Policy 6.4 goes beyond the incorporation of OCR’s requirements to further disadvantage
respondents. The structure of the 6.4 process itself reduces the likelihood of an outcome favorable
to the accused. Most observations in this section apply only to the investigation and adjudication
of complaints in which the accused party is a student. The process for claims in which the accused
party is a faculty member is markedly different. It is discussed in the final portion of this section.

•

The JA Office is Not an Impartial Environment. Policy 6.4 places the investigation of Title IX
complaints within the JA Office when the accused party is a student. The JA Office “receives,
investigates, and pursues accusations of violations of the Campus Code of Conduct.”95 The office
thus serves a prosecutorial function within the Cornell community, and JA employees are charged
with disciplining students. The requirement for a student to appear in the JA Office indicates that,
in absence of additional information, there is already enough evidence to charge the student with a
Code violation. When a JA associate meets with a student, the climate is inherently adversarial:
the student must defend herself to the associate, who represents the interests of the university.
OCR guidance requires that a school’s Title IX investigations “must be adequate, reliable,
impartial, and prompt.”96 Where the organizational psychology of an office is prosecutorial, it is
impossible to claim that it provides an impartial atmosphere for the investigation and evaluation of
Title IX cases. Other universities have created separate offices that are exclusively responsible for
handling Title IX complaints.97
o Recommendation: Move the investigation and adjudication of Title IX cases to a separate,
independent office staffed with neutral experts.98

•

The JA Should Not Be a Title IX Coordinator. The DCL forbids Title IX Coordinators from
serving in capacities that create a conflict of interest. It lists other job responsibilities, including
serving as general counsel or as a discipline hearing board member, that are inappropriate for Title
IX Coordinators.99 The JA currently serves as one of three deputy Title IX Coordinators at
Cornell. She is responsible for handling “complaints initiated by students . . . against other
students.”100 Although the DCL permits Title IX investigations to occur under the supervision of a
Coordinator and even within a Title IX Office, there is arguably a conflict of interest where a
Coordinator serves as the campus prosecutor. Additionally, the DCL permits Title IX
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investigations to occur within a school’s ordinary discipline system.101 However, where Title IX
claims are handled in school’s ordinary disciplinary office (even in accordance with special
procedures) and the director of that disciplinary office is also the Title IX Coordinator, there is a
conflict of interest. If Title IX cases were handled elsewhere, the JA should still not serve as a
Title IX Coordinator, which requires that she assist the senior Title IX coordinator in “overseeing
all Title IX Complaints and identifying and addressing any patterns or systematic problems that
arise during the review of such complaints.”102 The position of the JA is, like the JCC, an
inappropriate position to be charged with these duties. The perspectives of the individuals serving
in these positions are invariably shaped by their roles as campus prosecutor and defender,
respectively. Neither provides a vantage point for an impartial assessment of Title IX complaints.
o Recommendation: In the 6.4 process, the role of the JA should be limited to the referral of Title IX
complaints to an independent Title IX Coordinator.

•

Investigators are Not Independent. Policy 6.4 promises that “neutral fact-finders” will investigate
claims of sexual misconduct.103 There are currently two investigators for 6.4 cases, both of whom
are JA employees. They spend most of their time executing their duties as campus prosecutors in
ordinary Code cases. While the JA informed the JCC one of these two investigators will soon
solely focus on 6.4 cases, her background is in criminal prosecution. When a 6.4 investigation
begins, their titles change to “neutral fact-finder.” The JCC believes that investigators attempt to
be as neutral as possible, but it is unrealistic to expect JA investigators to dispense of their
prosecutorial mindsets. Likewise, it is unreasonable to expect that the investigators’ experiences as
prosecutors do not influence the conduct of investigations or their recommendations. This is clear
to JCC associates, as the climate of the accused’s interviews under Policy 6.4 feel the same as
those in ordinary Code cases where the client defends himself to the JA. The 6.4 process proceeds
as though the burden is on the accused to rebut a presumption of guilt. In fact, OCR puts the
burden on the complainant to show that, more likely than not, the harassment occurred.104 Even in
a world in which a JA associate effortlessly discards her prosecutorial hat to consider the interests
of both parties with perfect equity, the appearance of bias is inevitable and exposes Cornell to
unnecessary liability.
o Recommendation: Move the investigation and adjudication of Title IX cases to a separate,
independent office staffed with neutral experts.

•

Unnecessary Eradication of Respondent Rights. OCR only requires that an investigation105 be
“adequate, reliable, and impartial” with an “opportunity for both parties to present witnesses and
other evidence.”106 OCR also requires the interpretation of Title IX in accordance with federally
guaranteed due process rights107 and that all rights afforded to one party must be afforded to the
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other.108 The following rules, implemented by Cornell in Policy 6.4, go far beyond this guidance
and are not required for Title IX compliance. Governing Title IX investigations that already occur
in the campus prosecutor’s office, these additional rules infringe on the accused’s basic civil rights
and severely impair his defense.
o No Right to Appear. A panel of three faculty members adjudicates109 every 6.4 case based
on an investigation report and appended statements from the parties. No one may appear in
person before the panel, precluding its direct evaluation of the credibility and demeanor of
every witness involved in the case. Because the investigator is the only110 person who
directly contacts the parties and witnesses, the panel relies on her impressions and typically
affords them great deference. Where objective evidence is lacking, cases often come down
to an evaluation of the conflicting statements of the complainant and respondent. The
parties’ “credibility ratings,” determined by the investigator, thus decide the outcome of
the case. These subjective ratings, based on the impressions of one person, are ultimately
determinative. Overlay onto this situation the skimpy preponderance standard, and the
investigator is situated to decide cases based on her gut feelings. When that investigator is
a JA employee whose prosecutorial position may influence her judgment, a biased
perspective disadvantages the respondent.111 Deprived of the opportunity to present a
defense to the actual adjudicator, the accused doesn’t have the option to expose his
character to the panel or to answer questions that could lead to his exoneration. An option
to appear in-person would allow panel members to verify the investigator’s impressions
and safeguard against bias. The current 6.4 procedures also handicap parties who do not
satisfactorily express themselves in written communication. Nothing in OCR guidance
requires a prohibition on appearing before the adjudicator in person. Rather, OCR’s
guidance is replete with references to a “hearing,” indicating that a procedure in which the
parties and witnesses appear before the adjudicating authority is acceptable.112 OCR’s only
restriction related to appearance is that a school cannot require a complainant to attend the
hearing in order for it to proceed.113
o No Right to Remain Silent. Unlike in ordinary Code cases, an accused party may not
remain silent in 6.4 investigations. Although Policy 6.4 is not entirely explicit on this point,
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investigators have advised all JCC clients that they may not remain silent.114 When a 6.4
investigation involves multiple interviews with the accused, separated over a many months
(sometimes almost a year), it is unlikely the accused will use the same words in every
interview. When a case is decided based on the relative perceived truthfulness of the
parties, the investigator can point to these inconsistencies to pare down the accused’s
credibility in her report. The right to remain silent would provide the accused with a
critical safeguard against the misinterpretation and mischaracterization of his statements,
especially in a process where his adjudicator relies on hearsay (the investigator’s report)
and he may not appear in person. The right to remain silent is an important constitutional
safeguard in both criminal and civil litigation. Even truthful defendants contradict
themselves, and recollections of events change with time. OCR’s guidance does not
require schools to abolish the right to remain silent. Cornell should permit the accused to
remain silent, even if an adverse inference may be drawn from his choice.115
o No Right to Representation, Only Advice. Policy 6.4 prohibits “active advocacy,” but
permits parties to receive “advice” from attorneys and advisors.116 Advisors may attend the
investigative interviews of their clients, but may not respond to questions for their clients
or pose questions to the investigator.117 OCR demands that any right to representation must
be afforded to both parties, but it does not proscribe limits for advocacy.118 It addresses
situations in which “a school chooses to allow the parties have their lawyers participate in
the proceedings,” implying that such participation is acceptable in accordance with Title
IX.119 6.4 cases are emotionally trying and frequently involve complex legal arguments.
Both parties should have the option to rely on an advocate to represent their interests.
o No Right to Confront Your Accuser. Reasoning that it may be traumatic or intimidating for
the victim and result in the perpetuation of a hostile environment, “OCR strongly
discourages schools from allowing the parties personally to question or cross-examine each
other during the hearing.”120 The JCC agrees that parties should not personally crossexamine each other, and supports OCR’s additional recommendations that parties remain
physically separated so that neither experiences unnecessary emotional stress.121 Policy 6.4
expressly forbids advisors from submitting questions to the opposing party.122 Although
the JCC notes that investigators have appeared receptive to the accused’s suggestions for
questions, 6.4 lacks positive language to protect the right of both parties to question each
other through the investigator. The investigator ultimately determines what will and what
will not be asked, and she is free to dismiss requests for interrogatives that, in her opinion,
are not probative. The accused thus faces another obstacle to his case.
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o No Right to Question Witnesses. Policy 6.4 also prohibits the parties from questioning
third party witnesses. This prohibition cannot be justified by concern related to trauma or
the well-being of the complainant, and it is not required for compliance with Title IX. So
long as both parties receive equal opportunities to question them, cross-examination of
witnesses is permitted under OCR’s guidance.123 The investigator, again, has ultimate
control over every line of questioning and has the authority to decline requests (which are
not even permitted in the policy) from the parties for specific interrogatives. Any misstep
or bias on the part of this single individual can thus shape the investigation and determine
the final outcome of the case.
o No Right to View the Original Evidence. Not only does Policy 6.4 preclude all
opportunities for cross-examination, neither party may hear the direct testimony of the
other, or that of any witness. Interviews occur privately between the investigator and an
individual witness or party.124 The investigator poses questions to the interviewee, who
must respond. An assistant “investigator” types up interview notes on a laptop computer;
these notes include the questions posed and the interviewee’s responses.125 Access to these
raw notes is denied for all parties. The JCC and representing attorneys have made multiple
requests across several 6.4 cases to view these notes, and the JA Office asserts that these
notes are “work product,” and therefore not discoverable. This implies that the JA has
established an attorney-client relationship with the parties and is preparing materials in
anticipation of litigation.126 This is entirely inconsistent with the role of a neutral
investigator.
Raw notes are edited and, as of Academic Year 2014, are now included as appendices in
the final investigation report.127 During Academic Year 2013, investigators did not include
as appendices even edited interview notes, forcing the parties and the panel to rely
exclusively on a comparatively short and substantially-altered investigative summary.
Now, appendices of the edited interview notes follow this summary. The JCC applauds this
recent improvement in investigatory practice. However, the interview notes are still edited
versions of the originals, and there is no way for the accused to know if exculpatory
information was omitted. Because every inconsistency in the parties’ verbal interviews
may adversely impact their credibility ratings, access to the original record is of
123
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consummate importance.128 Where edited interview notes paraphrase or alter the parties’
statements, inconsistencies may be fabricated or omitted, and there is no way for either
party to know the difference. Cornell must alter 6.4 procedures to permit both parties to
directly access original evidence. Preferably, this should occur during a hearing to
eliminate the panel’s reliance on hearsay and afford both parties identical, direct access to
all witness testimony. Under the current 6.4 process, Cornell must afford both parties the
opportunity to view or obtain original evidence.
o Recommendation: At a minimum, rights of the accused under Policy 6.4 should be the same as
those guaranteed under the Code of Conduct.

•

Complaints Against Students Need Student Input. Review Panels, responsible for accepting,
rejecting, or modifying the recommendations in the investigation report, are comprised solely of
faculty members. Allegations of sexual assault on Cornell campus frequently arise in social
contexts that are characterized by generational norms. To ensure that student claims are
investigated in an adequate and impartial manner, investigations should involve the participation
of students who can properly evaluate the parties’ conduct from their generational perspective.
Behaviors that seem inappropriate to faculty members may actually reflect present-day campus
customs or have explanations that are unapparent to older community members. Diversifying
panel membership with student participation would boost balance and equity in the review of 6.4
cases. OCR guidance does not appear to prohibit student participation in the adjudication of Title
IX claims. Cornell should amend Policy 6.4 to reduce the generational divide between the parties
and the reviewers. If Cornell refuses to permit students to participate on Review Panels, it could
still diversify panel membership with administrators from residential life or student services who
may have more familiarity with the student social scene.129
o Recommendation: Inform Policy 6.4 investigations against students with student participation
through adding at least one student reviewer to the Review Panel, assigning a student coinvestigator to the investigation130

•

Review Panels Need Experts. Another problem with Review Panels is a lack of expertise.
Although members are required to receive some Title IX-related training, there is no requirement
for experience in investigations, law enforcement, forensics, the law, psychology, or human
behavior. At a minimum, panel membership should include an attorney or other legal expert.
Language in a recent panel decision brought into question whether or not the panel members
actually understood the burden of proof. Attorney membership would help to address this issue.
Although Cornell considers the 6.4 process an educational (not legal) process, it is legalistic and
draws evidentiary and procedural references to the civil and criminal justice systems. 6.4 cases
also involve convoluted fact patterns, frequently in the context of complex dating and/or sexual
relationships. Panel composition should reflect expertise in psychology and human behavior

128

The JCC observed 6.4 investigations in which the investigator used a few words or phrases of the accused, uttered across
multiple interviews, to justify a reduction in the accused’s credibility rating. Notably, similar inconsistencies in complainant
interviews were apparent in investigative reports, but did not adversely affect complainants’ credibility ratings. It was often
unclear to the JCC why inconsistencies of complainants were acceptable.
129
Panels who adjudicate Title IX complaints involving students are “generally . . . officials who have, or have had, significant
responsibility for student life.” See fn. 97, supra, page 24.
130
Accused faculty members receive the benefit of a faculty co-investigator to inform the investigation process for the same
reasons. See page 43 of this report for more information. A co-investigator would not have to participate in the interviews or be
aware of the parties’ identities. For example, a student co-investigator could review redacted transcripts of witness testimony,
scrubbed evidence, and help the primary investigator develop lines of questioning. Additionally, the student co-investigator
could provide a written opinion for inclusion as an appendix to the investigative report.
29

whenever possible. Finally, cases may involve forensic evidence that requires sophisticated
interpretation and analysis. The training required under Policy 6.4 does not ensure that
investigations will be conducted by individuals with sufficient training.
o Recommendations: Review Panels should include an attorney or other legal expert. Review Panels

should include an expert in psychology and/or human behavior. Review Panels should include an
individual with expertise in the interpretation of forensic evidence. Where it is not possible for a
Review Panel to reflect the desired expertise, Policy 6.4 should provide for the review of all Review
Panels’ analysis by third party experts.

•

Indefinite Filing Period for Appeals Requires Revision. Either party may appeal the Review
Panel’s decision. The Policy does not address the filing of notice of intent to appeal, but states that
all appeals must be “made” to the appropriate authority within ten business days of the decision.131
The Policy does not contain positive language guaranteeing a party’s right to respond to an appeal
made by the other. In cases against students, the JA or her designee forwards any appeal made by
one party to the other so he or she may respond, but the Policy should reflect that the nonappealing party has the right to notice of an appeal and to submit their own reply. Finally, the
appellate reviewer must consider the appeal and render a decision “within 30 days after
submission, or any meeting on the appeal, whichever is later, unless extended for good cause.”132
Because the Policy does not require a “meeting” to take place within any specific time period and
its date can determine when the 30-day deliberation period begins, there is no limit in practice on
how long appeals may take.133
o Recommendations: Policy 6.4 should provide that notice to appeal a reviewer’s decision should be

filed soon after the decision is released, for example, within three business days. Notice should be
given to the opposing party. Policy 6.4 should also provide that the actual appeal, which must then
be submitted within ten business days, must be sent to the opposing party. Finally, the language of
Policy 6.4 eliminate the possibility of an indefinite appeal timeline by clarifying that the 30-day
deliberation period will begin upon the submission of the appeal. Any meetings that take place to
consider the appeal should not extend the 30-day window.

•

Problems with Interim Measures. In cases against students, “the JA may impose interim measures
to protect the safety and well-being of members of the university community.”134 The Policy lists
several examples of interim measures that also appear in the Code of Conduct, but the Code
provides more detail regarding the requirements for their imposition.135 Policy 6.4’s guidance for
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For complaints against students, the authority is the “vice president for student and academic services, or a designee.” For
complaints against non-faculty staff, the authority is “the vice president for human resources and safety services, or a
designee.” For complaints against faculty, the authority is “the provost, or a designee.” University Policy 6.4, pages 22, 25. In
cases against faculty or staff, the appeal addresses the decision of the reviewing authority according to the applicable
investigation procedures conducted by the Office of Workforce Policy and Labor Relations (WPLR). In those cases, the
reviewing authority is not a Review Panel, but rather the “appropriate dean or equivalent unit head.” University Policy 6.4,
page 22. If an accused faculty member contests the reviewing authority’s decision, further procedures may be available under
Appendix C of the Policy. (This procedure is discussed in greater detail on page 43 of this report.) At the conclusion of the
Appendix C process, reviewer must accept its factual findings and conclusions of the Appendix C process, but may make his or
her own determination regarding sanctions based on the Appendix C report and any rebuttal by the complainant and/or accused
faculty member. This decision is final.
132
University Policy 6.4, page 23.
133
The date of the meeting will determine the start of the 30-day deliberation period only when the meeting occurs later than
the “submission.” The meeting must occur later than the submission in order to consider the submission, so any meeting related
to the appeal will always be controlling in the determination of when the 30-day period begins.
134
University Policy 6.4, page 18.
135
These include “no-contact orders, change of housing or place of employment or schedule, change of class schedule or
location, change of supervision, temporary suspension, or otherwise.” University Policy 6.4, page 8.
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interim measures is comparatively short and provides the JA with far more discretion. In cases of
temporary suspension136 the consequences to the accused are immediate and severe, and without
appropriate safeguards, an unfounded complaint can irreversibly disrupt a student’s life. The JCC
observes that Review Panels, who hear requests for their review under the Policy, afford the JA
great deference in her decision to impose interim measures, including temporary suspension. Part
of the problem arises from the reading of the safety and well-being of members of the community.
Review Panels have interpreted this to mean “the safety or the well-being of members of the
community,” and have upheld temporary suspensions in instances lacking clear evidence that the
complainant (or anyone else) was in danger. Instead, a complainant’s expression of subjective
discomfort due to awareness of the accused’s presence “somewhere” on campus is sufficient to
suspend the accused.137 Review Panels and the JA are in agreement that such suspension is
permissible under the 6.4 standard because discomfort relates to the complainant’s “wellbeing.”138 Under this interpretation, Policy 6.4 is recast as a tool for injury, with which one party
may induce the suspension of other through merely uttering a few magic words, the truth of which
are impossible to verify. Further, when a complaint involves alleged conduct that may be
addressed under Policy 6.4 or the Code (or both), there is a risk of selective application of the
Policy’s looser standard to afford the JA greater discretion to suspend.139 Sexual harassment refers
to a wide range of misconduct, and the Policy’s lower standard permits suspension in cases where
alleged behavior is less violent or threatening than other conduct of a non-sexual nature requiring
application of the Code. The standard for the imposition of interim measures must be consistent
across university policy to protect students from administrative policy shopping and ensure all
individuals accused of misconduct are treated according to the same principles.
o Recommendation: Policy 6.4 and the Code of Conduct should reflect identical standards for the
imposition of interim measures. This standard should be as objective as possible, and if it preserves
consideration of the parties’ professed subjective feelings, it must also require good faith and an
assessment of reasonableness.

•

Problems with the Review of Interim Measures. Review of interim measures “may be conducted
by the appropriate dean, vice president, or reviewer.”140 The complainant and respondent should
have equal appeal rights per OCR’s guidance, and Policy 6.4 should permit either party to request
a review of interim measures. This was at issue in a recent case, and both parties were (in the end)
afforded an equal right of review, but the Policy’s language should be changed to clarify.
o Recommendation: Policy 6.4 should allow both parties to request the review of interim measures.

136

Temporary suspension is discussed in greater detail on page 53 of this report.
Review Panels have upheld the JA’s decisions to temporarily suspend respondents even when the only evidence of
misconduct was the complainant’s own statement, and the complainant expressed distress at the notion of the respondent
continuing to attend class (even when the parties did not have any classes together).
138
Investigators require complainants to write impact statements informing the Review Panel of the effects of alleged incident
and resulting investigation on their lives. In all JCC cases, expressions of subjective discomfort or dislike for the respondent
unequivocally appeared in the complainants’ “impact” statements. If one student may be temporarily suspended merely
because another student dislikes him or expresses discomfort related to his enrollment at the university, Policy 6.4 becomes a
tool for students to easily injure one another. The JCC supports an interpretation of “well-being” that requires a greater
showing of impairment than the JA currently accepts from complainants. The JCC advocates that the introduction of a
reasonableness standard to assist the investigator and reviewer in evaluating the complainant’s subjective expressions of
discomfort to determining what interim measures are appropriate.
139
The disparity in language provides the potential for a selective application of policy. The JCC does not suggest that the JA
or any other administrator has in fact used Policy 6.4 to avoid the higher standard for interim measures required by the Code.
The problem of policy shifting is explored on page 71 of this report.
140
University Policy 6.4, page 18.
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Policy 6.4 does not provide a timeline for the review of interim measures, and if an interim
measure is imposed in the beginning of an investigation, the reviewing authority may not yet be
identified. This is likely to occur in cases against students, because the assembly of a Review
Panel to hear the case on its merits sometimes doesn’t occur until the near end of an investigation.
Because interim measures can include devastating action like temporary suspension, Policy 6.4
should provide a timeline for their immediate review. Administrative fumbling over the
identification of the reviewer should not frustrate the timely review of a respondent’s request.
Additionally, in a recent case, a Review Panel relied on the absence of such a timeline to justify its
refusal to consider the respondent’s request until after the case was decided on its merits. This, in
effect, denied the respondent any review of the interim measures at all, because a Review Panel’s
decision includes sanctions that override “interim” measures. Such a result is unacceptable.
o Recommendations: Policy 6.4 should reflect existing language the in Code of Conduct providing
for review of interim measures. Where temporary suspension is the interim measure at issue,
Policy 6.4 should require review within five days following the submission of a party’s request.
This will, as previously mentioned, promote consistency and fairness across all types of cases in
which interim measures are imposed. It will also against untimely reviews and effective denial of a
party’s request via postponement until post-adjudication on the merits.

Review of interim measures presents another problem. The dean, vice president, or reviewer to
whom a request for review is submitted is the same authority that will eventually adjudicate the
case on the merits. If the allegations themselves or details arising during the investigation are the
basis for the imposition of interim measures, their review prematurely exposes the adjudicator to
the facts of the case. Because a review of interim measures, especially temporary suspension, must
be completed as quickly as possible, the reviewer (future adjudicator) cannot thoroughly examine
all of the facts of the case, which may not even be available yet. This cursory, often partial
preview of the case can prematurely shape the reviewer’s impressions and prejudice the
respondent. Further, Policy 6.4 states, “[before] making any decision, the reviewer must first
forward to the complainant and the accused, copies of the summary of the investigation report,
give both parties a reasonable opportunity . . . to submit written comments . . .”.141 The relevant
language is “before making any decision.” The Review Panel is forbidden from making any
decision before it has received the entire investigation report and comments from both parties. The
review of interim measures results in a decision. The review of interim measures that requires the
examination of some facts is a merit-based decision and extremely prejudicial to the accused.
o Recommendation: Where a Review Panel is responsible for rendering a final decision in a case on
the merits, it should not review interim measures in the same case.

•

Illegal Investigation Timeline. OCR requires the completion of Title IX “investigations” within 60
days. That period is defined as the time the case is opened until a resolution is reached, not
including appeals.142 Policy 6.4 states that all investigations should be completed within 60 days,
but it does not provide a definition for “investigation.”143 During Academic Year 2013, the JA
Office interpreted “investigation” under Policy 6.4 to include the fact-finding process and
submission of the investigation report to the reviewer; it did not include the period of time
required for a Review Panel to consider the report and reach a final decision.144 This interpretation
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University Policy 6.4, page 20.
See Q/A, page 31.
143
See, generally, University Policy 6.4.
144
A definition of “investigation” appears in Policy 6.4 on page 34. According to that definition, an investigation is “a
systematic inquiry into allegations of [Title IX complaints] brought by complainants though the process described in this
142
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does not comport with OCR guidance. At the time of this report, the JA Office interprets
“investigation” to mean the fact-finding process only. Under this latest interpretation, both the
drafting of the investigation report and the Review Panel’s adjudication of the matter do not fall
within the 60 day period required by Policy 6.4, putting Cornell outside of compliance with OCR
guidance. The efficient investigation and adjudication of Title IX complaints is vital to the
interests of both parties, and the timeline set in Policy 6.4 does not meet federal requirements.
Further, Cornell fails to meet even its own standard. Table Seven on page 34 of this report
provides examples of real 6.4 case timelines up to the date of this report.
o Recommendations: Amend Policy 6.4 to reflect OCR’s definition of “investigation.” Increase the
number of personnel and resources available to the JA Office to facilitate the timely investigation
and resolution of Title IX cases within the recommended 60-day period.

IV. University Policy 6.4: Problems in Implementation
•

Failure to Adhere to Published Investigation Timeline. As already discussed, Policy’s 6.4
investigation timeline does not comport with OCR’s guidance.145 That aside, Policy 6.4 states that
formal investigations “must be completed within 60 days” unless extended upon a showing of
good cause.146 But in complaints against students, Cornell is not even meeting its own standard in
implementation. The JA and/or investigator are not require to disclose the reasons behind the
delay of an investigation, and often the justification for what appears to be an unacceptably
lengthy process are completely unknown to the parties. Without an affirmative showing of good
cause for delay, 6.4 investigations are not “prompt and equitable.”147 Additionally, the DCL
requires that schools establish “designated and reasonably prompt time frames for the major stages
of the complaint process”148 and publish “the process for extending timelines.”149 Policy 6.4 fails
to indicate whether the drafting and release of the investigation report are included in the
definition of “investigation,” which renders the timeline for major stage of the process
undefined.150 It also does not promulgate the timeline extension process, leaving the parties and
their advisors to speculate over the reasons for delay and to doubt whether the matter is being
treated promptly. “Schools must provide due process to the alleged perpetrator.”151 The JCC does
not believe that Policy 6.4 and its practical application in cases against student respondents
provide adequate due process to the accused.
The average duration of 6.4 cases (7-8 months total, including appeals) is unacceptable and does
not even meet Cornell’s interpretation of the mandated 60-day requirement. The table below
depicts timelines of some Policy 6.4 cases in which the JCC assisted to date.152 Although the
majority of these cases were investigated during Academic Year 2014, the urgency of conveying
this data to the Cornell community requires immediate disclosure.

policy.” This definition neither includes nor excludes the drafting and issuance of the investigation report, the consideration of
the matter by the Review Panel, or the rendering of a final determination on the matter.
145
See discussion on page 32 of this report.
146
The DCL, page 18
147
The DCL, page 12.
148
The DCL, page 9.
149
The DCL, page 12.
150
See fn. 144, supra. As previously mentioned, the definition fails to properly include the adjudication of the case and the
rendering of a decision.
151
The DCL, page 12.
152
The JCC did not begin recording detailed information regarding case timelines until Academic Year 2014, so detailed
information is not available for every Academic Year 2013 case.
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•
Case
No.
1
2
3
4

5
6

7
8
9
10
11

AVG.

Table Seven: Overview of 6.4 Case Timelines (Academic Years 2013 and 2014):153

Filing of Complaint
to Release of
Investigation Report

Release of Investigation
Report to Review
Panel’s Decision

12/15/13 – 1/17/14
32 days
2/18/14 – 4/21/14
71 days
4/1/14 – 5/12/14
41 days
5/19/14 – 1/22/15
248 days
9/24/14 – 1/22/15
120 days157
5/23/14 – 1/29/15
259 days
7/31/14 – 11/24/14
112 days

1/17/14 – 3/18/14
59 days
4/21/14 to 6/12/14
52 days156
5/12/14 – 7/21/14
70 days
1/22/15 – 3/10/15
47 days

Decision to Filing
of Appeal

Filing of Appeal
to Final Decision

Investigation154
/Appeal155/TOTAL

N/A

N/A

6/12/14 to 6/26/14
14 days
7/21/14 – 8/8/14
18 days
3/10/15 – 4/3/15
24 days

6/26/14 to 8/26/14
61 days
8/8/14 – 9/10/14
33 days
4/3/15 – 5/15/15
42 days

N/A

N/A

12/12/14 –
1/14/15
31 days

1/14/15 – 2/16/15
33 days

91/-/91
(3 months, 1 day)
123/75/198
(6 months, 18 days)
111/51/162
(5 months, 12 days)
295/66/361
(12 months)
167/66/233
(7 months, 23 days)
299/-/299
(10 months)
130/64/194
(6 months, 14 days)

1/29/15 - 3/10/15
40 days
11/24/14 – 12/12/14
18 days

10/15/14 – 4/28/15
228 days
11/25/14 - ?
(188 days thus far)
12/10/14 – 5/14/15
154 days
12/13/14 – 1/15/15
90 days
2/18/15 – 5/2/15
73 days

4/28/15 - ?
(33 days thus far)
--5/14/15 - ?
(17 days thus far)
1/15/15 – 2/23/15
39 days158
5/2/15 - 6/2/15
31 days

124 -136 days159

37 days

---

---

---

---

--2/23/14 – 3/9/15
14 days
6/2/15 – 6/18/15
16 days

--3/9/15 – 4/21/15
43 days
6/18/15 – 7/18/15
30 days

20 days

40 days

AVG. TOTAL INVESTIGATION TIME
161 – 173 days160
(5-6 months for investigations, before appeal)

AVG. TOTAL APPEAL TIME
60 days
(2 months for appeal)

153

261+/-/(Investigation Stage)
188+/-/(Investigation Stage)
171+/-/(Investigation Stage)
129/57/186
(6 months, 6 days)
104/46/150
(3 months)
173/60/233
(7 months, 23 days)
161/60/221
(7 months, 11 days)
AVG. TOTAL TIME
221 – 233 days
(7-8 months total if
there is an appeal)

Cases are tabled based on date of final resolution; some cases began during previous academic years. Additionally, this
chart does not include information from three other cases that originally proceeded under Policy 6.4 but were eventually
transferred for investigation and adjudication under the Code of Conduct. Finally, this chart does not include information
pertaining to a new Policy 6.4 complaint that was filed on 5/14/15, as there is no data to date regarding its timeline.
154
This table uses OCR’s definition for investigation (time from the filing of the complaint to its resolution, without appeals).
155
This table considers the “Appeal” period as the time between the Review Panel’s decision and the final decision on appeal.
156
This number includes a 15-day extension granted by the Panel to account for a change in the respondent’s representation
that delayed the preparation of his written response to the investigation report.
157
There are two filing dates in this case. The complainant first filed, dropped the complaint, and then the university re-filed.
158
In this case, the Panel requested additional time for deliberation due to the illness of several panel members.
159
There are two different numbers due to two separate filing dates for the complaint in Case No. 4. See fn. 157, supra.
160
These numbers are artificially low because they include several pending cases.
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Diagram of Table Seven: Overview of Average 6.4 Case Timeline

o Summary. Cornell University is egregiously violating OCR’s guidance for Title IX
investigation timelines in complaints against students. Even using the lowest numbers to
afford the greatest deference to investigators, the JA Office is exceeding OCR’s
recommended 60-day timeline by over 100 days, on average. In fact, the JA Office did not
meet the recommended 60-day timeline in any of the eleven cases that involved JCC
participation. Although Cornell adheres to a more lenient definition of “investigation” than
OCR demands (a practice that is itself a violation of Title IX guidance), the JA Office still
fails to meet their own interpretation of the Policy 6.4 timeline. Finally, it is unclear if a
60-day time period for appeals violates OCR guidance. But it is unlikely that a reasonable
appeal timeline would be identical in duration to the recommended timeline for the
investigation of the complaint, investigation, and initial determination. The JCC therefore
opines that Cornell is also in violation of OCR’s guidance for appeals. The tremendously
negatively psychological and emotional impact of Title IX investigations on both parties
cannot be understated. When the investigation and adjudication of 6.4 cases last as long as
a year, this persistence of this impact on the parties is simply unmanageable. Cornell must
make changes, as soon as possible, to reduce the average 7-month duration of Title IX
cases against students to an acceptable time period.
o Recommendations: Cornell should hire more employees to conduct Policy 6.4 investigations so
that the JA Office may comply with Policy 6.4’s requirements. Further, if an investigation is not
expected to conclude within the 60-day period, the investigator should be required to request an
extension, notify the parties and the reviewer of the delay, and explain its cause. Amend Policy 6.4
to include a procedure for such cases.

•

161
162

Problematic Selection and Participation of Assistant Investigators. Policy 6.4 does not mention the
use of co-investigators for complaints against students. The use of co-investigators has emerged as
a practice in the JA Office, and it is mentioned in the JA’s annual report for Academic Year
2013.161 According to the report, the “JA’s Office recruited about a dozen colleagues from around
campus to serve as assistant investigators” on 6.4 cases.162 The report does not explain how
assistant investigators were targeted for recruitment or selected, and it does not list their
responsibilities or training. Further, because the use of assistant investigators appears nowhere in
Policy 6.4, it is unclear on the basis of what authority they were chosen and involved in the 6.4
process. Although the JCC supports the use of additional investigators as “another set of ears and

The Annual Report of the JA, page 2.
Ibid.
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eyes” to help “[analyze] facts and [document] interviews,”163 they must be chosen through an
impartial selection process and receive adequate Title IX training before assignment to 6.4 cases.
o Recommendations: Amend Policy 6.4 to explicitly permit the use of assistant investigators in
complaints against students, and include the criteria for their selection, training, and specific
responsibilities in investigations.

All current JCC associates have participated in 6.4 investigations that utilized assistant
investigators. JCC associates have only observed assistant investigators type on a laptop computer
during interviews. Assistants rarely ask questions, and when they do, questions only seek to clarify
a respondent’s answer to the lead investigator’s question or repeat a response they missed. Until
the release of the JA annual report, JCC associates were unaware that assistant investigators were
involved in analysis of facts and evidence. The JCC is wary the involvement of individuals with
unknown experience and training in the interpretation of evidence and analysis of the facts. The
role of assistant investigators in Title IX complaints against students must be clarified.
o Recommendation: Amend Policy 6.4 to clarify the responsibilities of assistant investigators.
•

No Male JA Invesigators. During Academic Year 2013, there was one male investigator, but his
participation in 6.4 cases ceased sometime in the fall of 2014, and he left the JA Office in
December 2014. Currently, all lead investigators in the JA Office are women. The JA, who signs
and approves every investigation report, is also a woman. Although JA’s 2013 Annual Report lists
three men among the names of the fifteen available assistant investigators, JCC associates have
never observed their participation in a 6.4 case. Title IX claims against students are thus
investigated overwhelmingly, if not entirely, by women. Because respondents in 6.4 cases are
usually men, this dynamic is troubling. Respondents often feel uncomfortable in an interview
room of only women, and which invariably affects body language and demeanor. When he must
describe graphic sexual encounters or his sexual habits, as is often required during 6.4
investigations, he may feel embarrassed, unable to candidly express himself, and feel compelled
describe events in a way that he believes female investigators will find less offensive.164 If a
respondent’s nervous behavior is misinterpreted, it may adversely affect his credibility rating in
the investigation report. Unfortunately, omission or inconsistency in his characterization of key
facts, even for a purpose unrelated to a desire to conceal the truth, may reduce his credibility. A
dynamic in which all investigators are women has the potential to measurably impact the results of
the investigation where the accused’s fears and discomfort affect his ability to effectively respond
to interview questions. Finally, our opinions and perspective are all informed by our respective
demographic experiences, and the absence of male input in the investigation process risks bias in
fact-finding, analysis, and ultimately, recommendations.165 The 6.4 process would benefit from
diversity among those who conduct investigations and adjudicate cases on the merits. Even if the
procession and results of a 6.4 investigation are unaffected by the fact that it was conducted by all
women, the appearance of bias puts Cornell at risk for challenges from respondents alleging bias.
o

Recommendation: Respondents and complaints should have the right to request the participation
of a same-sex investigator in Title IX cases.
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Ibid.
Following his first interview, one JCC client explained his hesitation to describe even the exculpating details of his sexual
encounters because he was embarrassed in front of the female investigator. (The assistant investigator and the JCC associate in
the room were also women.) A same-sex standby would help parties feel more comfortable discussing taboo subjects.
165
Caveat about JCC observations: we are not accusing the women in the JAO of bias.
164
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•

Prohibition on Settlement and Dismissal. Although Policy 6.4 explicitly permits settlement “at any
point in the investigation or formal complaint process,”166 this is forbidden in practice.167
Investigations must proceed until a Review Panel makes a final determination. This prohibits the
desired outcome of a complainant who would prefer to reach a resolution by agreement before the
conclusion of the investigation. Knowing that an investigation will proceed through the end of
formal adjudication may prevent some complainants from coming forward and making reports.
This undermines the effects that OCR seeks to achieve. Although “informal” procedures,
including mediation, are never permitted for cases alleging sexual violence, a resolution by
agreement during a formal investigation is different. It results from a formal procedure and
constitutes a formal resolution. While review of the parties’ decision to reach a settlement should
be carefully examined to safeguard against coercion, Cornell should not preclude this option.
“Schools should consider whether their disciplinary policies have a chilling effect on victims’ or
other students’ reporting of sexual violence,”168 and arguably Cornell’s requirement that all
matters proceed through formal adjudication may have precisely that effect.
o Recommendation: Investigators should inform both parties of the option available under Policy 6.4
to reach a resolution by agreement. Revise Policy 6.4 to clarify that adjudication by a reviewing
authority will occur only when the parties cannot reach a settlement.

•

No Disclosure of Findings. A school may “disclose to anyone – not just the alleged victim – the
final results of a disciplinary proceeding if it determines that the student is an alleged perpetrator
of a crime of violence or a non-forcible sex offense, and, with respect to the allegation made, the
student has committed a violation of the institution’s rules or policies.”169 Additional rules,
effective July 1, 2015, will require schools to release the numbers of unfounded claims.170 Schools
are expected to make a “good faith” effort to comply with these rules now.171 The JA’s 2013
Annual Report publishes the number of Title IX case referrals that her office received, but it does
not include any information regarding their final dispositions. There is no information available at
all about cases investigated by Workforce and Policy Labor Relations (WPLR), not even the
number of referrals or complaints made to that office.172 The Cornell community needs access to
statistics that accurately and fairly depict the number of alleged Title IX violations and their
resolutions.
o Recommendation: Amend Policy 6.4 to include reporting requirements for the JA and WPLR that
include the numbers of complaints and referrals, investigations and their findings, and their final
resolutions.

•

Extra Assistance for the Complainant. JCC associates have observed JA Office practices that
potentially prejudice or disadvantage accused parties.
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University Policy 6.4, page 19.
The JCC is unaware of this new rule’s source, but it appears to result from a decision made within the JA Office. The JA’s
2013 Annual Report states, “And, rather than reaching settlements with the JA’s Office, all sexual assault matters are being
reviewed by the review panel, in order to avoid any appearance that the JA’s Office is mediating a result or coercing either
party to a particular resolution and to provide a check on the investigation.” This appears to indicate that the JA has made a
unilateral decision to deprive the parties of the right to negotiate settlement that appears in Policy 6.4.
168
The DCL, page 15.
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The DCL, page 14.
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See Violence Against Women Act, 34 C.F.R. § 668 (2015). Available at:
https://www.federalregistrar.gov/articles/2014/10/20/2014-24284/violence-against-women-act.
171
Jake New, Final Changes to Clery Act, INSIDE HIGHER ED, (Oct. 20, 2014), Available at
https://www.insidehighered.com/news/2014/10/20/education-department-publishes-final-rules-campus-crime-reporting.
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WPLR reporting procedures are currently under review.
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First, complainants participate in an initial intake interview, which helps the JA ascertain the
factual basis of the complaint and determine whether or not alleged misconduct falls under the
purview of Policy 6.4. The JA conducted many of these intake interviews herself, which
necessarily involved first-hand exposure to the complainant’s version of the facts. After this
interview, the accused completes his own intake interview, during which he is presented with the
basic facts alleged by the complainant. At that time, he is provided information about Policy 6.4,
but he is not permitted to share his side of the story. The accused’s intake interview may or may
not occur with the JA herself. This means that complainants sometimes get immediate and direct
access to the JA and have the opportunity to share their story directly with her. The JA ultimately
signs and approves investigation report. This procedure is unfair to the accused, who doesn’t enjoy
the same access to the investigation report’s approval authority as the complainant. This practice
violates OCR guidance, which requires that both parties have equal rights and opportunities
throughout the investigation.
o Recommendation: Amend Policy 6.4 to require that initial intake interviews are conducted by a
person who will not be responsible for the subsequent investigation or the approval of the
investigation report, such as the JA employee who is the other lead investigator.

Additionally, in at least one case, the JA Office assisted a complainant in obtaining the assistance
of an attorney. If names of volunteer faculty or local attorneys made available to one party, they
should be made available to both. The JA and/or investigator should not provide assistance to one
party that is not offered to the other. Where Cornell or its agents provide the accused with a JCC
(law student), but outfit the complainant with an experienced lawyer, the 6.4 process is inequitable
and violates OCR guidance by placing the parties on unequal turf.
o Recommendation: Amend Policy 6.4 to require that, if one party is assisted in particular way –
such as in obtaining a pro-bono, barred, attorney – the other party must be offered the same kind
of assistance.

•

Real and Perceived Conflicts of Interest. JCC associates have identified multiple areas in which
relationships between the administrators involved in 6.4 investigations may give rise to, or appear
to give rise to, a conflict of interest.
First, the professional relationship between the investigator and the investigation report’s approval
authority is problematic: the investigator is a JA employee, and the approval authority is her
supervisor. Where that supervisor is the JA, it is conceivably more difficult for the investigator to
dispense of her prosecutorial mindset knowing her report will be reviewed and approved by the
campus prosecutor. Where the JA conducted the initial interview with the complainant, it is also
likely she has already formed her own opinion about the case. Thus, the complications arising
from the subordinate-supervisory relationship between the investigator and the JA, within the
context of a prosecutorial office, have the potential to disadvantage the accused.
o Recommendation: Title IX investigations should not be conducted in the JA’s Office. If they are,
investigators should not be JA employees.

In several recent cases, the JA disclosed the existence of personal relationships with Review Panel
members. OCR guidance requires such disclosure.173 But OCR also requires that Title IX
173

The DCL, page 12.
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investigations “must be adequate, reliable, impartial, and prompt.”174 Where conflicts of interest
affect equity, individuals involved in the conduct and review of Title IX investigations should
recuse themselves or be excused at a party’s request. Disclosure is not enough, and emerging
practice indicates that panel members will not be removed unless both the complainant and
respondent agree upon their recusal. For recusal to require party consensus ignores the fact of their
disparate interests. Because most conflicts of interests arise from the panel member’s friendship or
affiliation with the JA, the accused usually requests recusal. The practice of requiring both parties
to agree to recusal of a panel member thus disadvantages the respondent the most.
o Recommendation: Following disclosure of a real or perceived conflict of interest, the individual
with the conflict should be recused upon the request of either party.

•

Investigators Lack Expertise. The DCL provides general training requirements for persons
involved in Title IX investigations, but they are vague. “Employees with the authority to address
harassment must know how to respond properly,” 175 and receive “adequate training,”176 but the
DCL does not require schools to provide a specific kind of training or ensure its investigators
receive any particular certification. Mirroring the language of the DCL, Policy 6.4 requires all
investigators to have Title IX-specific training, but it does not detail what such training entails.
It’s not clear if Cornell is meeting OCR’s requirements. WPRL does not publish information on
the Title IX training of its staff. In her 2013 Annual Report, the JA touches on the professional
development of those involved in complaints against students. According to the report, one
investigator attended ASCA training, a conference endorsed by OCR.177 This conference was, at
most, three days, and its coverage of Title IX specific material is unclear.178 The JA’s report fails
to mention whether the other investigator received any Title IX training at all. The JA attended an
OCR-approved conference179 and attended several Title IX conferences at other universities,180 but
it is unclear which events provided Title IX training, if any. The DCL requires Title IX
Coordinators to receive “adequate training on what constitutes sexual harassment, including
sexual violence,” and this topic was likely addressed in the conferences that the JA attended.181
But it also states, “all persons involved in implementing a school’s grievance procedures (e.g.,
Title IX coordinators, investigators, and adjudicators) must have training or experience in
handling complaints of sexual harassment and sexual violence.”182 It is unclear whether or not the
ASCA conference, attended by only one JA investigator, provided sufficient training to meet
OCR’s requirements. A new investigator, hired in 2014, has experience in prosecuting crimes of
sexual violence, but did not attend any Title IX training prior to her investigation of Title IX
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claims and issuance of investigation reports.183 Finally, there is no information available regarding
the training of JA assistant investigators or of the persons involved in WPLR investigations
addressing complaints against faculty and staff.
o Recommendations: Policy 6.4 should require that offices responsible for the investigation of Title
IX complaints publish to the Cornell community all Title IX-related training sessions and
conferences in which investigators and coordinators participated. It should also require that
offices publish the nature of the training, its duration, topics covered, and whether or not
participants received any sort of certification as a result.

The DCL provides additional guidance pertaining to the training of persons handling cases of
sexual violence. It states, “the fact-finder and the decision-maker should also should have
adequate training or knowledge regarding sexual violence.”184 Then, in a footnote, the DCL
clarifies that “if an investigation or hearing involves forensic evidence, that evidence should be
reviewed by a trained forensic examiner.”185 The JA’s 2013 Annual Report does not mention
forensics training for anyone involved in investigation of claims of sexual violence against
students.186 JCC associates have participated in 6.4 investigations involving medical records, rape
kits, polygraph reports, electronic and digital evidence, photographic evidence of injuries, and
toxicology reports. When the interpretation of forensic evidence is left to someone without
experience, the outcome of a case turns on assumptions, guesses, and judgment calls. The
significance of a piece of physical evidence may be over-emphasized or altogether disregarded.187
183
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Although JCC associates were assured that voluntary consultation with campus law enforcement
and healthcare professionals occurred in some cases, the expert evaluation of forensic evidence
should be required all cases. Additionally, investigations that allegedly incorporated expert
consultations did not reflect any evidence of such consultation in the investigation reports. The
DCL requires such consultation to take place in order to “ensure that evidence is correctly
interpreted by school officials.”188 But because a school is not relieved of its responsibility to
properly investigate Title IX claims through delegation to “school resource officers or to contract
law enforcement officers,” Cornell should ensure that all investigators receive some kind of
forensics training, and interpretations of forensic evidence should be double-checked by qualified
professionals.
o Recommendations: Policy 6.4 should require that offices responsible for the investigation of Title
IX complaints publish to the Cornell community all Title IX-related training sessions and
conferences in which investigators and coordinators participated. It should also require that
offices publish the nature of the training, its duration, topics covered, and whether or not
participants received any sort of certification as a result.

•

University Investigations. In extraordinary circumstances, the JA may determine to investigate on
its own particularly serious acts (such as coerced sexual acts) and prima facie, well-founded
allegations, even when the complaining party does not wish to pursue such charges.189 Although
there is a real interest in investigating allegations of sexual misconduct and removing offenders
from college campuses, there is also an interest in honoring victims’ wishes. Like the JA’s
prohibition on settlement agreements (despite their availability under Policy 6.4), disregarding a
victim’s request to cease the process may deter future complaints if community members believe
they have no influence in the 6.4 process. The JCC observed an increase in the number of cases in
which the university becomes the complainant after the alleged victim decides she does not want
to go forward. This trend is of concern. Because there is political pressure on all universities to
aggressively address sexual misconduct, the JCC fears that this trend will morph into customary
practice where, following the complainant’s request to cease the investigation, the university will
pursue it in every case.
o Recommendations: Policy 6.4 should provide that, when the JA or WPLR elects to pursue a
dropped complainant on behalf of the university and against the original complainant’s wishes, the
matter is reviewed by a higher authority.

V. University Policy 6.4: Cases in Which the Accused Party is Faculty or Staff
•

Title IX prohibits discrimination on the basis of sex “in education programs or activities operated
by recipients of Federal financial assistance.”190 Title IX and OCR’s interpretative guidance do not
distinguish between discrimination perpetrated by students and discrimination perpetrated by
faculty or staff.191 OCR will evaluate a school’s treatment of sexual harassment complaints filed

suitable for consideration in a parallel criminal investigation, how can its exclusion be justified in an educational process with
relaxed evidentiary standards? The exclusion of these polygraph results shows the danger of empowering an untrained
investigator to weigh evidence and exemplifies the JA’s inconsistent investigation practices.
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against faculty according to the same standards it uses to evaluate a school’s treatment of
complaints against students.
•

In February 1997, long before OCR’s issuance of the 2011 DCL and its follow-on guidance, the
Cornell Faculty Senate voted to adopt a special Sexual Harassment Policy for academic staff.
Stating that “both subordinate academic relationships and issues of academic freedom are unique
to the academic staff,” the Faculty Senate formally resolved that “the procedures in the Provost’s
proposed policy be redrafted to expand the fairness and process afforded to both academic and
non-academic staff . . . [and these changes] should minimally provide every charged individual
with a right to confront his or her accuser(s), a right to know and rebut the evidence for the
charges brought, and a right to present evidence on his or her own behalf . . .”192 As a result of this
resolution, the University developed and instituted additional procedures available to faculty
members accused of sexual harassment. Should a complaint against a faculty member arise out of
a subordinate-supervisory relationship or involve an issue of academic freedom, the accused may
invoke his or her right to a hearing that is unavailable to accused students and staff.193

•

Despite the promulgation of the 2011 DCL and follow-on guidance, Cornell failed to update the
1997 procedures for special faculty hearings to comply with OCR’s new requirements.194 In fact,
policymakers explicitly incorporated the 1997 procedures both by reference195 and in the inclusion
of several sections and an appendix that apply only to faculty members.196 As recently as
November of 2013,197 Cornell University has actively and knowingly preserved a separate
procedure for Title IX complaints against faculty that disregards OCR’s guidance and puts Cornell
at risk of being found in violation of federal law.198 Cornell is thus willing to ignore
recommendations from the Department of Education when the protection of an accused
community member is more important than compliance with federal law. But, institutionally,
Cornell does not value the protection of all accused community members equally; the importance
of that protection varies with relation of the accused to the university and the circumstances
surrounding the complaint. A disparity thus appears in Cornell’s treatment of certain complaints
against faculty vs. complaints against non-faculty.

•

The remainder of this section explores the differences between the application of Policy 6.4 in
complaints against non-faculty and complaints against faculty. In sum, when certain conditions are
met, accused faculty members are afforded far greater rights than non-faculty.199 Most of the
JCC’s criticisms of Policy 6.4 in complaints against non-faculty simply don’t exist within the
additional procedures available to faculty. The JCC challenges Cornell to extend the protections
provided to faculty members in certain circumstances to all accused community members in all
circumstances. If such an extension is impossible, the JCC recommends that Cornell address all
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Title IX complaints according to the same procedures and standards, without regard for the status
of the accused or the nature of the complaint’s circumstances.
•

Faculty Investigate Faculty. First and foremost, while Cornell denies accused non-faculty the
benefit of peer review at every stage of the investigation and adjudication of a Title IX complaint,
an accused faculty member receives the benefit of a special co-investigator. The Office of
Workforce Policy and Labor Relations (WPLR) investigates all complaints against faculty and
staff, and lead investigators are typically administrators. However, when a complaint involves an
accused faculty member, a special co-investigator – who is also a faculty member – is assigned to
the case.200 This faculty co-investigator is involved in every stage of the investigation and provides
advice and opinions on issues with which the primary investigator may not be familiar.201 From
the very beginning, an accused Cornell faculty member has the benefit of peer involvement to
ensure that the faculty perspective is duly considered in the investigator’s analysis of the
complaint and resulting recommendations. Neither accused students nor non-faculty staff receive
such a protection.

•

Faculty Adjudicate Faculty. After the WPLR investigator completes the investigative report and
issues a recommendation, the report is sent to “the appropriate dean or equivalent unit head” for
review.202 A chart that appears in Appendix F of Policy 6.4 indicates that reviewer is the dean of
the accused faculty member’s college.203 Thus, unlike in complaints against students, the
accused’s supervisor potentially reviews and accepts or rejects the recommendations in the report.
Real and perceived conflicts of interest204 exist in this arrangement. The review could be
inappropriately unfavorable or favorable to the accused, depending on the nature of his preexisting relationship with his colleague-reviewer. The reviewing dean may have impressions of
the alleged victim that unduly affect his judgment of the case. Additionally, a student victim may
be too embarrassed to make a complaint against a faculty member if she knows that the dean of
her college will review the investigation of her complaint and ultimately make the final decision.
Finally, when an accused faculty member appeals the reviewer’s decision to reject/accept/modify
the investigator’s recommendations in the report, that appeal is made to yet another “appropriate
dean or unit head.”205 Faculty adjudication of accused faculty thus exists at all stages of the 6.4
process, including appeals.

•

Appendix C Hearing Procedures Violate OCR’s Guidance. Aside from the involvement of other
faculty members in both the investigation and adjudication of Title IX complaints against an
accused faculty member, additional benefits are available to faculty members in certain cases.
Reportedly, an accused faculty member has never invoked this procedure.206 However, it provides
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accused faculty members with valuable due process protections in certain circumstances. If an
accused faculty member contends that a complaint arose from: 1) within the context of a
subordinate-supervisory relationship, or 2) involves academic freedom, an accused faculty
member may contest the reviewer’s decision through hearing procedures available under
Appendix C. The conduct and rules for this hearing significantly diverge from those available to
non-faculty members under the ordinary 6.4 investigation and adjudication process.207 Available
upon request of the accused, the hearing incorporates protections that significantly improve his
ability to defend himself against the charges.208 Some of these protections exist in glaring violation
of OCR’s requirements. Other protections, while they do not explicitly contravene OCR’s
guidance, are unavailable to accused non-faculty and exasperate the disparity in Cornell’s
treatment of Title IX complaints on the basis of the accused’s relationship to the university and the
circumstances of the allegations.
o The Burden of Proof. The most troubling of these differences is the increase of the burden
of proof to a clear and convincing standard.209 As previously stated, OCR specifically
prohibits the use of anything other than a preponderance of the evidence standard in a
school’s evaluation of Title IX complaints.210 The standard of clear and convincing
evidence is significantly more difficult burden for a complainant to meet in proving her
allegations, and therefore an accused faculty member is in a much better defensive position
than an accused non-faculty member when the hearing procedures under Appendix C are
invoked.211
o The Right to Confront and Cross-examine the Accuser. OCR guidance prohibits schools
from requiring the appearance of the victim in the adjudication of Title IX complaints.212
But under Appendix C, the accused is “entitled to . . . confront and cross-examine adverse
witnesses (including the complainant or parties).”213
o The Right to Confront and Cross-examine All Witnesses. OCR guidance does not prohibit
the accused from confronting and questioning third party witnesses, however Cornell does
not permit such in the investigation and adjudication of Title IX complaints against nonfaculty.214
rendering Appendix C unnecessary. Or maybe complaints have been filed against faculty members, but none have arisen out of
the sort of circumstances that Appendix C requires. Unfortunately, no information is available to answer this question.
207
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o Access to All Exculpatory Evidence. Under Appendix C, “the Committee will encourage
WPLR to turn over to the accused all exculpatory evidence in their investigatory files.”215
No provision encouraging similar divulgence to protect accused parties appears in the
procedures available to students and non-faculty staff.
o The Right to Appear. “The accused will be entitled to be present throughout the hearings
and . . . to present witnesses on his or her own behalf.”216 Accused non-faculty are not
permitted to appear before their adjudicators and are unable to directly speak to or present
evidence to those deciding their cases.
o The Right to Hear the Evidence. Because an accused faculty member is entitled to appear
at the hearing and remain present throughout it, he is able to directly observe all of the
testimony against him.217 Complete awareness of the evidence enables an accused faculty
member to adequately address the allegations against him. Accused non-faculty members
are not permitted under Policy 6.4 to hear or see for themselves the evidence against them.
Although transcripts and summaries of the evidence are provided to accused non-faculty in
the investigation report, indirect examination of evidence does not compare with direct,
real-time observation of witness testimony.
o The Right to Advocacy. “The accused will be entitled to be accompanied and represented
by an advisor or attorney of his or her choice.”218 Although advisors and attorneys may
assist accused non-faculty members in Title IX investigations, they may not represent
them. Faculty members thus enjoy a right to advocacy that Cornell denies to accused nonfaculty members. This disparity exists at Cornell’s option since OCR does not prohibit the
accused from receiving representation in Title IX investigation.
o A Right to Remain Silent. Because Appendix C indicates that an accused faculty member
may give evidence and present witness “either personally or through his or her advisor or
attorney,” it appears that the accused has an option to decline participation in the hearing
and leave the argument of his position entirely to his advocate. This significantly reduces
the challenges inherent in self-advocacy faced by non-faculty members.
o Real-time Adjudication. In Title IX complaints against students, Review Panels make their
determinations based entirely on the content of the investigation report; they never
personally evaluate the credibility and demeanor of the witnesses. Accused students are
therefore disadvantaged by the natural deference of Review Panel decisions to the
impressions of the investigator. Similarly, non-faculty staff members of the Cornell
community may not appear before their reviewers. Those reviewers also rely on the
contents of an investigation report, and they never directly evaluate the credibility and
demeanor of witnesses. Policy 6.4 therefore subjects all non-faculty accused parties to
adjudication of a complaint by an authority that lacks direct access to available evidence
and is unable to assess the demeanor and credibility of the parties and other witnesses.
Under the hearing procedures available in Appendix C, the adjudicating authority makes a
determination on the charges based on direct observation and access to available evidence.
OCR’s guidance specifically contemplates the use of hearings in the adjudication of Title
215
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IX complaints. Cornell’s decision to use hearings is a valid exercise of institutional
discretion, but permitting such hearings only in certain cases involving accused faculty
results in disparity in the availability of due process to Cornell community members.
o Peer Adjudication. When Appendix C is invoked to decide a case against a faculty
member, the accused party’s case is adjudicated by no fewer than five of his peers.219
Complaints against non-faculty staff members are reviewed and adjudicated by a dean or
unit head and may thus incorporate peer review if that individual is also non-faculty staff;
even if adjudication of a complaint against non-faculty staff members is conducted by a
dean, this is more similar to peer review than what exists in process for complaints against
students. Since Review Panels consisting of three faculty or staff members adjudicate
complaints against students, accused students are deprived of any form of peer
involvement in the adjudication of their cases altogether. Nothing in OCR’s guidance
precludes student participation in the review and adjudication of Title IX complaints. Yet
Cornell has provided both accused faculty and non-faculty staff with some sort of peer
involvement in the adjudication of their complaints while denying accused students the
benefit of any review by their peers.
o Complete Disposal of the “Single Reviewer Model” Through a Second Trial. Not only
does an accused faculty member benefit from the aggregate intelligence and reasoning of
at least five peer adjudicators, Appendix C dispenses with the adjudicator’s problematic,
second-hand reliance on the findings in the investigation report. The Committee “will base
its findings of fact and conclusions solely on the evidence presented at the hearings.”220
The word solely renders irrelevant the recommendations in the investigation report and the
decision made by the reviewer.221 The Committee may not consider any evidence that is
not presented during the hearing. There are three important effects of Appendix C’s
disposal of the single reviewer model. First, if an accused faculty member doesn’t like the
reviewer’s decision, he is entitled to a clean slate with an examination of the facts de novo.
An accused faculty member gets a second trial at his own discretion, a fact that greatly
improves situation as an accused party in a manner Cornell does not afford to non-faculty.
Second, this de novo review is conducted by a group of people rather than a single
reviewer. Third, this right to a “redo” belongs exclusively to the accused. An alleged
victim cannot opt for a hearing under Appendix C if she is unsatisfied with the results of
the investigation; she may only file a written appeal with a designated administrator.222
219
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This third consequence violates OCR guidance, which requires that all rights and
privileges afforded to one party must be similarly afforded to the other. Additionally, the
possibility of a live hearing comprised of many faculty members who will review the case
in its entirety – after the alleged victim has already struggled through a complete
investigation and adjudication process – could discourage complainants from reporting
Title IX violations altogether. A chilling effect on complaints is precisely the opposite of
that which OCR seeks to achieve.
o Challenging Committee Membership. Either party may challenge the participation of a
member on the Committee that hears cases in accordance with Appendix C.223 The rest of
the Committee will vote to decide whether or not the challenged member may participate
in the proceedings.224 In complaints against students, either party may challenge the
participation of a Review Panel member in the adjudication of a Title IX complaint;
however, such a challenge will only result in the recusal of a Panel member when both
parties agree.225 The parties to complaints against students under Title IX should have their
challenges to Panel membership subject to review or vote by a third party in the same
fashion that Appendix C deals with challenges to Committee membership. Fulfillment of
one party’s request for recusal should not require the opposing party’s agreement.
o Appointment of a Legal Advisor. The legal expertise that is lacking in Cornell’s
adjudication of Title IX complaints against non-faculty is available in hearings under
Appendix C. The Committee may appoint a faculty member “who is a member of a state
bar to serve as an independent legal advisor” to advise the Committee in its
responsibilities.226 Although this attorney may not vote, he or she may be present
throughout the proceedings and during the Committee’s deliberations in order to fulfill this
advisory role.227 Additionally, with the Committee’s permission, this attorney may control
the conduct of the hearing and make procedural rulings.228 The infusion of legal expertise
into the Appendix C hearing procedures provides additional protection for the accused
against arbitrary decision-making. Policy 6.4’s procedures for complaints against students
and non-faculty staff should also incorporate the participation of an independent legal
professional.
o Option for Informal Proceedings. When an accused faculty member invokes his right to
Appendix C following the conclusion of the reviewer’s decision, he has the option of
choosing either a formal hearing or “informal proceedings.”229 If he chooses to waive his
right to a formal hearing and proceed informally, he may appear before the Committee to
“explain why he or she feels that the charges and/or recommended sanctions of the
investigation report are unjustified.”230 The Committee “may” call the complainant and/or
other witnesses, but this does not appear to be required in order for the Committee to
render a decision.231 The portion of Appendix C addressing informal proceedings is quite
brief and provides no additional information; it does not explicitly provide for the
complainant’s right to appear at the proceedings or present evidence. After the informal
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proceedings, the Committee will decide the case in the same fashion as required after a
formal hearing – by a majority vote on whether there is clear and convincing evidence to
find the accused guilty of the specified charges.232 The lack of complainants’ rights and
required procedures for these informal proceedings is troubling. Where the matter of an
accused faculty member is adjudicated by a group of his peers through an informal method
in which the complainant has no guaranteed right to appear and present evidence, there is
an opportunity for faculty adjudicators to exploit the loosely-defined procedures and
protect one of their own.
o Appeals. The accused, the complainant, and WPLR all have a right to appeal the
Committee’s findings of fact and/or conclusions to the Faculty Committee.233 After the
Faculty Committee decides the appeal, the accused, the complainant, or WPLR may appeal
the recommended sanctions to “the appropriate dean or equivalent unit head.”234 This
means that an accused faculty member is not only afforded a right to “appeal” the original
reviewer’s decision and take the matter to a hearing in accordance with Appendix C, but an
accused faculty member may again appeal the matter to another administrator. Although
this right is also afforded to the complainant, this second-order appeal is only available if
the faculty member first elected to invoke Appendix C. In certain circumstances, Cornell
thus guarantees accused faculty, unlike accused students and non-faculty staff, the right to
two levels of additional appeal after the conclusion of the initial investigation and its
review. OCR does not provide guidance regarding the appropriate number of appeal
opportunities in Title IX cases. OCR only requires that the process for appeals does not
interfere with the complaint’s “prompt and equitable” resolution.235 However, Cornell
should afford all of the members of its community with the same number of meaningful
opportunities to appeal the decisions of the cases in which they are implicated.
o Recommendations: Amend Policy 6.4 to ensure that all accused members of the university

community receive fair and equitable treatment through uniform, consistent procedures that
guarantee substantive and procedural due process. If Cornell determines that compliance with
OCR’s guidance interferes with its ability to provide due process accused parties, it should refuse
to implement OCR recommendations in all Title IX cases. Alternatively, if Cornell elects to
implement procedures that meet or exceed OCR’s recommendations, it must implement those
procedures in all cases. The degree of protection and quality of process afforded to an accused
member of the Cornell community should not depend on his or her relationship to the university or
on the particular circumstances giving rise to the complaint.

•

All Accused Faculty Members Can Request Appendix C Procedures. Although hearings in
accordance with Appendix C only proceed if the Title IX complaint arises out of a subordinatesupervisory relationship or within a context implicating academic freedom, any accused faculty
member may raise the defense that the alleged misconduct occurred under one of these two
conditions. Raising this defense early in the process requires WLPR to determine whether or not
the defense applies and, if so, a co-investigator must be assigned to the case.236 The accused may
also raise this defense the following the reviewer’s adjudication of the matter, and the Committee
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must convene to explore the accused faculty member’s claims.237 The Committee will then review
the facts of the case to decide whether or not the accused faculty member may invoke the
procedures available under Appendix C. Even if the Committee determines that the conditions
requiring an Appendix C hearing are not met, its members necessarily review the case to make
that determination. This additional review, conducted by a group of the accused’s colleagues,
functions as a check on the conduct of the investigation. Although this check may not affect the
outcome of the case, the accused benefits from the mere fact that a review by his colleagues will
occur. The investigator, no doubt, is aware of the possibility that the Committee will examine his
fact-finding and assessments. The ability of any faculty member to raise the available defenses
increases transparency in the process he receives, and the JCC posits that this results in greater
accountability in Title IX investigations conducted by WPLR in cases against faculty. Pre-appeal,
non-faculty staff and students cannot raise any defense that will result in an examination of the
case by a neutral third party.

237
238

•

Cases in Which Appendix C Does Not Apply. When an accused faculty member alleges that he is
entitled to a hearing under Appendix C, the Committee will decide by a majority vote whether or
not a preponderance of the evidence indicates the complaint arose out of either a subordinatesupervisory relationship or within a context involving academic freedom. Even if the factual basis
of the complaint is murky, and accused faculty member is likely to meet this burden. Further, it
seems that most cases involving student complainants alleging faculty misconduct would arise
under one of these two conditions. The majority of contact between students and faculty occurs in
the classroom where academic freedom is likely to be at issue. Other student-faculty interactions
arise out of relationships involving “teaching, advising, research, and thesis or dissertation
supervision.”238 An accused faculty member’s request to invoke a hearing procedure under
Appendix C would probably only fail in cases brought by other staff or faculty members, or in
cases brought by students who experienced contact with the accused outside of the academic
environment. Arguably, the situations in which the complainant will need the most encouragement
to bring forth a complaint will be those where the faculty member is his or her professor or
supervisor. In these situations, the complainant will experience the greatest embarrassment and
fear reprisal the most. Appendix C, by raising the burden of proof and affording faculty members
a second trial in which the victim may be cross-examined, may discourage the filing of complaints
arising from situations in which a student needs the most support in coming forward.

•

Rationale of Appendix C. Despite its incongruence with OCR’s guidance, it’s easy to understand
why Cornell elected to preserve the Appendix C in Policy 6.4: faculty are valued members of the
university community, and their employment at Cornell should not be terminated by anything but
a fair, equitable, and complete process that produces reliable determinations of guilt or innocence.
The university must be certain that a faculty member has committed misconduct under Title IX
before it ends a professor’s lifetime commitment to education, the security of tenured employment
status, and likely innumerable contributions to academia in Cornell’s name. One could also
speculate that Cornell reasonably believes complaints arising out of subordinate-supervisory
relationships or within the context of academic freedom are more likely motivated by the interests
of students who believe they can leverage the 6.4 process to receive some tangible academic
benefit. The goals underlying Appendix C are important, and accordingly, the procedure should be
available to all faculty – not just those who may content the allegations arose under particular
circumstances. Additionally, the university must recognize that all members of its community
make unique and valuable contributions to Cornell, even if they are not faculty. The university
must also recognize that a finding of guilt results in equally devastating consequences on the life

University Policy 6.4, page 24.
University Policy 6.4, page 23.
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of an accused student or staff member. Such drastically limits the guilty party’s ability to continue
his academic pursuits, to obtain alternative or future employment, and to make meaningful
contributions to his community over his lifetime. A person who is found guilty of sexual violence
or harassment – whether through the criminal justice system or a campus disciplinary process –
will never completely recover. Termination of any person’s status as a community member must
therefore only result from a procedure reflecting substantive and procedural due process to the
greatest possible extent, while still honoring the privacy of victims and protecting them from
invasive investigation techniques that may discourage complaints altogether.
o

•

Recommendation: The Cornell administration should consider the reasons why it permitted
Appendix C to survive Policy 6.4 revision process. Those same reasons justify the extension
Appendix C substantive and procedural protections to all accused Cornell community members.
Cornell students and non-faculty staff do not have a prestigious body of long-standing influence
like the Faculty Senate to forcefully advocate for their interests. The JCC urges the Cornell
administration to extend the additional process and protections it provides some accused faculty
members to all members of its community in all Title IX cases.

Correcting Appendix F. Policy 6.4 includes flow charts intended to explain the various processes
for the investigation and adjudication of Title IX complaints. The chart depicting the process for
complaints against faculty members entirely omits Appendix C procedures. This omission results
in a misleading graphic illustration that appears nearly identical to the processes for complaints
against non-faculty staff and students.239 Compare below Policy 6.4’s flow charts for complaints
against faculty (on the left) and students (on the right):
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An accurate illustration of the 6.4 process for complaints against faculty members looks like this:

A cursory comparison of this updated chart with the graphic depicting the process for complaints
against students reveals the manifest procedural differences that are otherwise buried within Policy
6.4. Accused faculty members receive the benefits of more process and greater involvement from
a larger number people (most of whom are their peers) in their cases.
o Recommendation: Update Policy 6.4 to accurately depict the process for investigating and
adjudicating Title IX complaints against faculty members.

•

Reporting. Cornell’s Human Resources (HR) website promises that “Workforce Policy and Labor
Relations will keep records of all concerns and complaints brought to the office for three years, or
until the conclusion of any external agency investigation or legal action, whichever is later.
Records of investigations that find a complaint had merit will be kept indefinitely.”240 However,
statistics related to the number of complaints against faculty and non-faculty staff, investigations
of such complaints, and their outcomes are currently unpublished.241 In cases against students, the
JA releases an annual report that, at a minimum, includes the total number of Title IX complaints
investigated by her office. WPLR or HR should publish, at minimum, information regarding the
number of Title IX complaints against faculty and staff to inform the university community of the
prevalence and nature of incidents involving sexual harassment and misconduct. Without this
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information, the Cornell community remains ignorant of threats within the university environment
and is unable to properly assess Cornell’s response to those threats.
o Recommendation: Publish the numbers and types of Title IX complaints against faculty and staff.
Publish the numbers of Title IX investigations conducted by WPLR and their outcomes, including
whether or not an appeal was filed and its result.
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Temporary Suspension

I.

•

Temporary suspension is available as an interim measure under multiple university policies.
Guidance for the imposition and appeal of temporary suspension is convoluted. Due to its
irreparable and negative effect on a student’s life, it deserves special attention in a separate section
of this report.

•

Like ordinary suspension, temporary suspension is the effective termination of an individual’s
membership within the Cornell Community. The individual is not permitted on Cornell property,
her access to virtual resources such as Blackboard is terminated, her membership in clubs and
extracurricular activities is revoked, she can no longer attend class or submit assignments, and her
netID is disabled. But unlike ordinary suspensions and expulsions, which are instated only after
investigation and adjudication of alleged misconduct, temporary suspension is implemented before
the resolution of case. Sometimes, temporary suspension is imposed before an investigation has
even begun. The JA makes the decision to temporarily suspend an accused party based on all of
the information available at that moment, which is often scant. The effect of temporary suspension
on a student’s life is sudden and devastating. It should only be implemented when the interests of
the Cornell community clearly outweigh the consequences to the individual.

•

Temporary suspension appears as an interim measure under both the Code of Conduct and Policy
6.4. The language of the Code of Conduct provides the most specific guidance regarding the use
of temporary suspension, but the standard and method of review is still poorly articulated. In
Policy 6.4, language governing temporary suspension is in an even worse state, notably sparse,
and potentially inconsistent with the guidance in the Code of Conduct. These inconsistencies have
troubling consequences. Under Policy 6.4, accused students have been suspended according to a
lower threshold than that which appears in the Code of Conduct. Further, one recent Review Panel
refused to adhere to the Code’s requirements for review of temporary suspension, specifically
because they do not appear within Policy 6.4. Thus, language governing the standard and the
manner of review of temporary suspension unacceptably varies across university policies,
exposing students to potentially disparate treatment. When alleged misconduct may violate
multiple Code provisions or both the Code and policy 6.4, there is nothing to prevent an
administrator from selecting the policy that will permit her to exercise the greatest discretion in
suspending a student. Because Policy 6.4 is appended to the Code of Conduct, the JCC contends
that language of the Code informs Policy 6.4 where language is lacking or ambiguous, with the
potential to solve some of these inconsistencies. However, the JA and other administrators ignore
the Policy 6.4’s legislative history, rejecting this argument in order to preserve their wide
discretion under its poorly worded provisions. This issue needs immediate attention.

The Code of Conduct
•

The Code permits temporary suspension in two circumstances: 1) when a no-contact directive is
violated, and 2) pending resolution of a case. These circumstances are addressed in two separate
Code sections. Language regarding the standard for its imposition and the manner of its review in
these two sections is inconsistent (or absent). While the JA currently interprets the Code to apply
the same standard and the same procedures for review in both situations, the JCC urges the Codes
and Judicial Committee (CJC) to revise to Code to include positive language that ensures
consistency of the measure’s use in all circumstances.
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o No-Contact Directives. The Code permits, but does not require, temporary suspension
when a no-contact directive is violated.242 The accused may petition for review of the
suspension from the UHB, which must consider the matter within 5 business days.243
Additional guidance regarding the standard is not articulated. Without language specifying
the character of the violation, a student could be suspended for unintentional behavior that
technically violates the no-contact directive, but did not endanger the well-being or safety
of anyone.244 The JCC argues that because a violation of a no-contact directive must occur
“pending the resolution of the underlying case” the standard for suspensions pending
resolution should apply when the accused violates no-contact directive.245 However, there
is no positive language in the Code to guard against automatic temporary suspension if a
no-contact directive is violated.
o Pending Resolution. The Code provides the most guidance for the imposition of temporary
suspension in these cases.246 The Code explicitly states, “In extraordinary circumstances
and for the purpose of ensuring public order and safety, the President or a designated
representative shall have discretionary power to suspend the accused.”247 “Pending
Resolution” means that a person may be suspended at any time before a resolution is
reached. For example, the allegations may be so egregious on their face that the JA
immediately contacts CUPD and imposes a persona non grata letter before ever meeting
with the accused at all. Alternatively, the JA could begin her investigation, and if at any
point in time she discovers facts that meet the required threshold, namely, when she
becomes aware of extraordinary circumstances that endanger public order and safety. But
unlike the section related to no-contact directives, the Code does not provide a manner of
review for these types of suspensions.248 Timely review of temporary suspensions is
imperative, and the JCC urges the CJC to include positive language in the Code that
provides for review procedures in cases pending resolution.
o

Recommendations: Amend the Code of Conduct so that a single standard governs the imposition of
all temporary suspensions. That standard should be the one already articulated for cases pending
review, which appropriately emphasizes the special nature of the power to suspend as a delegated
presidential authority and requires that circumstances must be extraordinary and put the health
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and safety of the community at risk. Amend the Code of Conduct to provide a uniform set of
procedures for the timely review of all temporary suspensions by a neutral third party.

II. Policy 6.4
•

Policy 6.4’s section on interim measures is brief. It only states that the JA or WPLR may impose
interim measures “to protect the safety and well-being of members of the university
community.”249 This standard applies to all interim measures, including “no-contact orders,
change of housing or place of employment or schedule, change of class schedule or location,
change of supervision, temporary suspension, or otherwise.”250 This language is extremely
problematic, because the JA and Review Panels have interpreted it to mean that any available
interim measure is available to protect the “well-being” of any one member of the community.251
Currently at Cornell, if a complainant claims to feel uncomfortable that the accused party is
somewhere on campus – even if she never sees or comes into contact with the accused at all – his
suspension is permitted. There is no standard of reasonableness. All that matters is one student’s
subjective feelings (or declared subjective feelings) about the accused; as long as that person
intimates discomfort and asserts that they negatively affect her well-being, the JA or WPLR has
the authority to suspend the accused. While it may be acceptable to impose other, less-severe
interim measures (such as no-contact directives or a change of housing) solely on the basis of
subjective feelings, the grave consequences of temporary suspension should not ensue unless
conduct meets a higher threshold. Because Policy 6.4 was originally passed as an appended policy
to the Code of Conduct, the drafters probably intended for the language of the Code to inform its
provisions.252 This explains the brevity of the section on interim measures and its apparent
ambiguities. However, in appeals of temporary suspension under Policy 6.4, Review Panels have
accepted the JA’s argument that the standard is different and requires only a showing that a
person’s “well-being” was allegedly affected.
Further, Policy 6.4 fails to articulate a procedure to appeal a temporary suspension. This glaring
deficiency further evinces that the drafters probably intended the language of the Code to inform
Policy 6.4, but the JA and Review Panels have rejected this suggestion. Recently, a Review Panel
declined to consider a student’s appeal of a temporary suspension altogether. Claiming that,
because Policy 6.4 failed to include a timeline for review of interim measures, the Panel declared
itself free to delay consideration of the matter until the underlying case was resolved. This is
unacceptable, and transforms temporary suspension into a tool to preemptively punishment for
unproven misconduct. Due to the lengthy duration of 6.4 investigations, the failure to review a
temporary suspension until a pending matter is resolved irreversibly harms the accused party, even
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if he is eventually cleared of the charges. Policy 6.4 must be revised to include a procedure for the
timely review of all interim measures, especially temporary suspension.
o

Recommendations: Amend Policy 6.4 to include the higher standard for temporary suspension that
appears in the Code of Conduct for cases pending resolution. The language must emphasize that
the power to impose temporary suspension is, unlike other interim measures, a delegated
presidential authority. The language must restrict its use to extraordinary situations that put the
health and safety of the Cornell community at risk. Amend Policy 6.4 to include a procedure for the
timely review of temporary suspensions by a neutral third party.

III. A Need for Consistency
•

Temporary suspension is not a sanction. It is a powerful tool that allows a single administrator to
exercise her best judgment and respond swiftly to emergency situations. The standard for its
imposition and the method of its review, as a practical matter, should be the same in all
circumstances, regardless of the nature of the alleged offense. The inconsistent language in the
above sections of the Code and across university policy introduces confusion into the disciplinary
process and permits the selective application of standards and manner of review. Further, it results
in disparate treatment of accused parties.
o

Recommendations: Amend the Code of Conduct and Policy 6.4 to include identical language
pertaining to the standard of imposition and review of temporary suspensions.

IV. Convention of the Reviewing Entity
•

“Reviewing entities” include a UHB (Code cases), a Review Panel (6.4 cases in which the accused
is a student), or any other authority that convenes to determine if the imposition of a temporary
suspension is appropriate (6.4 cases in which the accused is faculty or non-faculty staff). Reviews
of temporary suspension are urgent. Review should not be delayed because the accused has no one
to whom she may submit a petition. Under both Policy 6.4 and the Code, this has been a recurring
problem. The reviewing authority is often the same authority that will adjudicate the case on its
merits, and typically it is not identified or assembled until the end of an investigation nears. When
the need to review a temporary suspension arises suddenly, the accused should not suffer
additional harm due to delay in the identification of a reviewing authority.
o

Recommendation: Amend university policy to provide for a permanent board that will review all
temporary suspensions according to a single set of procedures, one clear timeline, and according
to a single standard of review. It should resemble a UHB and include both students and faculty.253
The JCC recommends that responsibility for the identification and convention reviewing authority
reside with the CJC.
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V. Premature, Merit-Based Decisions.
•

Because justification for a temporary suspension often relies on the facts of the matter pending
review, permitting the same authority to review its merits before adjudication unfairly prejudices
both the complainant and accused. Reviewers are prematurely exposed to the facts and make a
merit-based decision in a compressed timeline. This problem is illustrated by recent demands to
dissolve panels following the consideration of a temporary suspension in favor of a new panel to
decide the matter on its merits.254 This results in unacceptable delays to the procedural timeline.
o

Recommendation: Amend university policy to provide for a permanent board that will review all
temporary suspensions. Members of this panel may not sit on the panel/board that will decide the
case on the merits.

VI. Inappropriate Complainant Participation
•

Temporary suspension is not a sanction. Complainants in the underlying case should have no
involvement in its review, other than providing input to the JA regarding the facts of the
underlying case (on which she bases her decision). Review of temporary suspension is the review
of an administrative decision to suspend a student before a case is decided. The involvement of
complainants in the review of temporary suspensions should not be permitted.255
o

VII.
•

Recommendation: Amend university policy to clarify that complainants may not participate in the
review of a temporary suspension. Amend university policy to provide for a permanent board that
will review all temporary suspensions.

Unilateral Decisions
Due to its severe consequences, the decision to temporarily suspend should not be made by any
single person.256 The JCC supports a complete overhaul of the manner in which temporary
suspension is initially imposed. Certainly, the JA and WLPR should have the authority to
recommend that this measure is appropriate, but the decision to suspend should reflect approval by
other members of the Cornell community. There must be an immediate institutional check on the
decision to temporarily suspend that involves a form of community consensus. This check should
be separate from the accused’s right, following her suspension, to appeal the decision in a timely
manner before a neutral third party.
o

Recommendation: Amend university policy to require greater involvement of other members of the
community in the initial decision to impose temporary suspension.
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The Code of Academic Integrity

I.

•

The Faculty Senate owns the Code of Academic Integrity (AI Code). 257 It outlines the
expectations for all Cornell students in their academic undertakings. The AI Code is concerned
specifically with student conduct, and it does not contain provisions regarding expectations for
faculty conduct.

•

The AI Code articulates students’ general responsibilities, provides examples of violations, and
gives specific guidelines for courses. Faculty may instate course-specific policies in writing that
deviate from the AI Code. Unless a professor proffers such guidance, it is assumed that the AI
Code, as written, governs student conduct in the course.

•

The AI Code also explains the procedures for the investigation and adjudication of violations.
While these general procedures apply across the entire university, individual colleges and schools
are responsible their operation. Each alleged violation of the AI Code is therefore investigated,
adjudicated, and appealed within the accused’s student’s college or school. Necessarily, individual
colleges organize their own internal Academic Integrity Hearing Boards (AIHB) and assign
specific roles to their own faculty and administrators. Finally, following the resolution of an AI
Code case, records of the violation, proceedings, and outcomes are filed according to each
college’s internal protocol.

The JCC’s Role and Assistance Overview
•

The JCC is available to assist students throughout the entire AI process, from the time they receive
notice of AI allegations through the appeal of an AIHB decision. The entire AI adjudication
process may involve: the relevant professor, the Academic Integrity Hearing Board (AIHB), and
the dean of the particular school.

•

Requests for Information: Although the University Faculty maintains a website to demystify the
AI process,258 students are often still confused about their rights and responsibilities. The JCC is
available to explain AI protocol and advise students about their options upon learning they face AI
allegations. Sometimes the assistance of the JCC ends here. A student may decide to proceed
through the AI process alone and resolve the matter without JCC assistance.

•

The Primary Hearing. After a professor receives information that a student may have violated the
AI Code, he or she will informally examine the available evidence. If it appears that a violation
may have occurred, the professor will notify the student in writing and schedule a Primary
Hearing. Primary Hearings are meetings between the student, the professor, and an independent
third party witness who observes the meeting. At this hearing, the professor “shall present the
evidence in support of the charge of the student,” and the student may “respond and . . . present
evidence refuting the charge.”259 Most of the time, the JCC recommends that students attend their
Primary Hearing alone in order to maintain the non-adversarial informality of the initial
conversation with the professor. If, at the request of the student, a JCC does attend a Primary
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Hearing, his or her role is limited.260 Only the student speaks. The professor presents evidence and
explains the alleged AI violation. The student may respond and present evidence in her defense.
The professor who alleges an AI violation has considerable discretion. At the Primary Hearing
stage, the professor is the sole decision-maker; he or she alone determines what evidence to
consider and whether the AI charge is substantiated. Sanctions are similarly left to the complete
discretion of the professor, and range from no penalty to an F in the course. The JCC typically
recommends that accused students discuss the charges and negotiate sanctions with their
professors without interference from outside parties. Due to the wide range of available sanctions
and a general lack of consistency in sanctions for similar offenses, the JCC will usually encourage
students to accept whatever penalty they feel is fair.
•

Academic Integrity Hearing Boards. If a student disagrees contests the Primary Hearing
procedure, finding of guilt, or the penalty imposed, he or she has 10 days to appeal to the AIHB.261
The AIHB will convene from within the college of the accusing professor. At that stage, the JCC
provides a significant amount of support, including, but not limited to: gathering witness
statements, compiling evidence, editing and assisting with written documents, and counseling on
strategy. The JCC typically attends the AIHB with the accused student, but the role of the JCC
during the hearing varies.262 At some AIHBs, JCC associates have been permitted to advocate on
behalf of the student directly to the board members, while at others the JCC is not allowed to
speak at all. After the hearing concludes, the AIHB can find the student ‘guilty’ or ‘not guilty.’263
If the student is found guilty, the AIHB can recommend that the professor affirm, decrease, or
increase the grade penalty, but the professor does not have to accept an AIHB’s recommendations
for sanctions.264 The AIHB may also recommend that the dean of the student’s college impose a
non-grade related penalty, such as community service, suspension, and/or expulsion.

•

Appeals. The JCC may advise the student to appeal if the professor’s sanctions were more severe
than the AIHB’s recommendations. A student may also appeal on other grounds, including
procedural error or due to the availability of new evidence. An accused student may appeal the
decision of the AIHB to the dean of his or her school within four weeks.265 The appeal is in
writing, and the JCC may help to draft it. In most cases, the AIHB’s findings and
recommendations will be upheld. 266 The dean’s decision is final and no further appeal is
permitted.
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Ibid. “Of course, your advisor can help by whispering advice or otherwise providing private assistance, and [the professor]
may let the advisor provide an argument, or even a summation at the end of the hearing, but this is at his discretion.”
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The Code of Academic Integrity.
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“Explanation of Academic Integrity Proceedings.” Available at: http://www.theuniversityfaculty.cornell.edu/AcadInteg/
“Any advisor who accompanies you to an AIHB hearing is there in an advisory capacity only, not to represent you.”
263
Id. “Generally, an AIHB hearing follows this pattern: (1) preliminaries; (2) [the professor’s] statement; (3) your statement;
(4) closing statements; (5) deliberation by the AIHB; and (6) statement of the decision.”
264
If an AIHB finds that a student is not-guilty of the charges, the records are expunged and the professor must accept the
finding. If the AIHB finds that a student is guilty, the professor does not have to accept the recommended penalty. The JCC has
never observed a case in which a professor refused to accept an AIHB’s recommendation for sanctions.
265
http://www.theuniversityfaculty.cornell.edu/AcadInteg/appealToDean.html. A student can only appeal on the following
grounds: (1) You may appeal the finding of guilt if evidence that might have affected the outcome of the AIHB hearing became
available after the hearing. (2) You may appeal the finding of guilt if a violation of procedure by the AIHB might have
prejudiced the outcome of the AIHB hearing. (3) You may appeal the penalty if you believe the penalty is inappropriate.
266
Id. (“The options available to the dean in response to an appeal are limited. The Code makes clear that the expectation is
that the findings and recommendations of the AIHB will be upheld by the dean except in the most unusual circumstances, but
you certainly have the right to appeal.”)
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•

Multiple Violations. If a student has multiple AI violations, the AIHB or dean of the student’s
college may schedule a hearing to assess whether there is a need for further penalties. The JCC has
observed that multiple violation hearings may take place after three, or, in some cases, two, AI
violations.267 Sanctions for multiple violations are serious and may include a note on the student’s
transcript, suspension, or expulsion. As with an AIHB hearing for a single violation, a student has
the right to appeal the finding and recommendation of a multiple violation hearing to the dean of
his or her college.

II. Observations and Recommendations
•

This section includes the JCC Office’s observations and recommendations regarding the Code of
Academic Integrity.

•

Improving Oversight. In matters of AI, where the definition of a violation is often blurry, granting
almost complete discretion to individual professors does not yield fair and consistent outcomes
across Cornell. One professor may decide that they trust a student and impose a minimal sanction,
while another may automatically decide that the proper sanction is an “F” in the course for a
student who commits the same offense. Generally, the only person present at the primary hearing
that precedes a substantiated charge is an independent witness. Other universities do not allow the
professor to participate at all in hearings.268 Instead, professors present evidence and a written
account of their concerns to an independent adjudicatory office.269
o

Recommendation: Charge an independent office or committee to investigate all alleged AI
violations, either within each college or across the entire university. If initial investigation and
adjudication of AI offenses remain within individual colleges, establish a single, university-wide
appeal authority in order to promote consistency in the most serious cases (for example, those
involving expulsion).

An AIHB may be able to serve this role. Professors would communicate their concerns and
present evidence to the hearing officers appointed within their college. The accused student would
meet with both the hearing officers and the appropriate dean. The AIHB would then determine
whether the charge against the student should be substantiated. At that point, the professor would
be notified and could work with the AIHB to determine, where necessary, adequate sanctions.
Eliminating the informality of the initial meeting would help mitigate the fear of arbitrary
decision-making and streamline the process to yield fair and equitable outcomes and sanctioning.
•

Reporting. Every college is required to submit a report to the Dean of Faculty that includes
information on AI violations that occurred during the previous academic year.270 However, it is
unclear what happens to these reports and where they are archived or published. The Cornell
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The circumstances under which a multiple violation hearings are held vary by college.
See, e.g., http://www.college.columbia.edu/facultyadmin/academicintegrity/responding.
269
Id. Office of Judicial Affairs and Community Standards (OJA). (“For cases involving Columbia College or Columbia
Engineering students, two staff members from the Dean of Student Affairs Office serve as the hearing officers. For cases
involving students from General Studies, one staff member from OJA and one staff member from the GS Dean of Students
Office serve as hearing officers.”)
270
The Code of Academic Integrity. “Each college Academic Integrity Hearing Board shall submit a summary report of its
proceedings (without identifying any particular student) to the Dean of the Faculty at the end of the academic year. The names
of the members of the Board and any significant departures in procedure should be reported as well.”
268
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community would benefit from the distribution of statistics related to AI offenses and redacted
summaries of facts and outcomes of individual cases.
o

•

Recommendation: Each academic year, Cornell should disseminate information related to AI
violations to the university community. If statistics and redacted case summaries cannot be made
public, at minimum they should made available to faculty members as a reference to promote
consistency.

Concerns Related to Primary Hearings. The majority of the JCC’s concerns regarding the AI
process relate to the conduct of Primary Hearings. Because an accusing professor has nearly
unchecked discretion at this stage, there exists the greatest potential for arbitrary decisions and
abuse of authority. Problems related to Primary Hearings are related to the following issues:
o

Independent Third Party. The AI Code requires an independent third party to attend the
Primary Hearing and “observe the proceedings impartially, and in the event of an appeal
from the judgment of the faculty member, be prepared to testify as to the procedures
followed.”271 It is extremely important that this third party actually be independent. In
Academic Year 2013, the JCC witnessed one case in which the third party was an assistant
professor for a senior faculty member. The student appealed the outcome of the Primary
Hearing on several grounds, one of which was procedural error. The third party witness
refused to participate in the AIHB, claiming that he couldn’t remember what took place at
the Primary Hearing.272 The independent third party should not be selected by or
professionally subordinate to the accusing professor; such will inevitably result in
reluctance to testify against the professor in subsequent proceedings.
!

o

Records. The AI Code does not require third party witnesses to take notes or record the
events of a Primary Hearing. This was problematic in several recent AI cases in which JCC
associates participated. In one AI case, a student alleged that abusive conduct and
procedural errors occurred during the Primary Hearing. A substantial period of time
elapsed between the Primary Hearing and the AIHB, and the third party witness could
barely recall the Primary Hearing at all. Because no record was created, his participation in
the Primary Hearing was ineffectual.
!

o

Recommendation: To avoid conflicts of interest, the university should create a system in
which administrators or faculty members from other colleges are available to attend
Primary Hearings as third party witnesses.

Recommendation: Amend the AI Code to explicitly require the third party witness to create
a record of the events in a Primary Hearing.

Discovery and Evidence. The AI Code states that the faculty member “shall present
evidence in support of the charge against the student” at the Primary Hearing.273 But the
JCC has experienced several primary hearings in which accusing faculty members refused
to share all or part of the evidence. Although they gave students notice of the charges and
explained the allegations, accused students were not permitted to know the nature or source
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The Code of Academic Integrity.
Privately, the third party witness disclosed to the JCC that he was uncomfortable testifying in the matter because the senior
faculty member was influential in the department and served as his supervisor in some contexts.
273
The Code of Academic Integrity.
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of the evidence against them. Occasionally, evidence was described to the students, but the
students were not permitted to view it. These practices make it difficult for excused
students to adequately explain themselves and craft a defense. An additional consequence
to this practice is that a student may remain unaware of the existence of exculpatory
evidence. Faculty members should be required to share all evidence related to the
allegations with the accused, and the third party witness should meticulously record what
evidence is presented during the Primary Hearing.
!

•

Recommendations: Amend the AI Code to require faculty members to share all available
evidence with accused students during the Primary Hearing. Amend the AI Code to require
faculty members to share additional evidence with accused students as if such becomes
available following the Primary Hearing.

Problems with the Procedural Timeline. Some of the JCC’s most troubling observations relate to
the duration of AI cases. The AI Code does not articulate hard deadlines. First, the period of time
from the discovery of a potential AI violation to the convening of a Primary Hearing is left
undefined.274 Then, AI Code fails to require the accusing professor to issue his or her decision
following the Primary Hearing within any particular time window.275 During Academic Year
2013, these deficiencies in the AI Code led to one case remaining open for three semesters,
severely impacting the accused student’s ability to obtain employment. The JCC reported these
procedural oversights to the Dean of Faculty during the spring semester of 2014, who promised to
brief the issue to the Educational Policy Committee (ECP). But, to date, these problems are
uncorrected in the AI Code.276 The AI Code also lacks a time period within which a professor or
accused student must notify the AIHB of his or her intent to bring their case before it. The AI
Code only requires that the AIHB convene within seven days of receiving such a request.277 The
AI Code should permit both parties a reasonable period of time following the Primary Hearing to
decide if they wish to bring the matter before an AIHB, but that period should not be indefinite.
Finally, the AI Code fails to require an AIHB to release its decision within any specific period of
time following the hearing. In a recent case, an AIHB waited several months before releasing its
decision, preventing conferral of the accused’s degree.
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The AI Code states, “If, after investigation, possibly including discussion with the student, a faculty member believes that a
student has violated the Code of Academic Integrity, the faculty member shall present the student with the charge. The charge
shall include notification of a primary hearing to be held as soon as practical after the alleged infraction has come to the
attention of the faculty member, but with at least one week's notice to the student. This notification period may be shortened by
the agreement of both parties.” There are two problems with this language. First, it permits the professor to use an unlimited
period of time toward a sort of preliminary investigation, which takes place between the professor’s initial discovery of a
potential violation and the issuance of the charge to the student. Second, it permits an unlimited period of time from the
professor’s issuance of the charge to the date of the Primary Hearing. It provides that a student must be given at least a week to
prepare for the Primary Hearing (unless waived), but it does not require the professor to schedule the Primary Hearing within a
maximum window. Its guidance is limited to whatever time period may be “practical” for the accusing professor. In one case
during Academic Year 2013, the JCC assisted a student whose case had been pending over three semesters due to the
professor’s initial refusal to decide whether or not to charge him within a timely manner. Once charged, nearly six months
elapsed before the professor agreed to schedule a Primary Hearing. Although the student was eventually absolved of the
charges against him, an “Incomplete” mark in the course marred his transcript for so long that it interfered with his ability to
obtain summer internships and, during his senior year, follow-on employment.
275
The AI Code states, “After hearing the student, the faculty member may either dismiss the charge or, if there is clear and
convincing evidence that the student has violated this Code, find the student guilty.” The problematic language is ‘after the
hearing.’ In the above-mentioned case (see fn. 260), the professor delayed several months before issuing a decision based on
the Primary Hearing. This delay also contributed to the unreasonable duration of the case.
276
See The Code of Academic Integrity. Available at: http://cuinfo.cornell.edu/aic.cfm. If a timeline was added to the AI Code
to address this problem, the version of the AI Code on the website is not up to date.
277
The Code of Academic Integrity.
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o

•

Student Records. The JCC frequently struggles with inquiries about the retention of records
relating to AI Code violations. It seems that every college has a different procedure for filing and
preserving paperwork related to AI cases. Students are uninformed of the impact an accusation or
guilty finding may have on their academic transcripts and disciplinary records, and the lack of a
uniform, university-wide policy related to AI records contributes to the disparity in treatment of
students in different colleges who commit similar offenses. Where one student’s record may be
destroyed upon graduation, another student’s record may be permanent. The various policies are
unpublished and unclear to the members of the JCC Office.
o

•

Recommendation: Amend the AI Code to include requirements for the retention of records related
to AI Code violations. This will ensure uniformity in treatment of the disciplinary records of
students who commit similar offenses and improve awareness of the effects of AI violations through
public promulgation of record retention procedures.

Education for International Students. During Academic Year 2013, the JCC Office assisted 15
international students. 11 of those students were charged with violations of the AI Code,
accounting for approximately 25% of all AI cases in which the JCC participated.278 International
students appear to struggle the most with plagiarism. Interviews with JCC associates seem to
indicate that the standards for original research and citation vary widely by nation, and
international students often don’t realize they are breaking the rules in adhering to their usual
citation practices. Where international students do have previous exposure to similar citation
standards, strict adherence to rules for works cited was never actually expected. Thus international
students may fail to appreciate the seriousness of plagiarism until it’s too late. The JCC met with
several motivated administrators regarding these observations and brainstormed potential
solutions, to include JCC participation in orientation for new international students and the
creation of a mandatory remedial citation program for first-time plagiarizers. The JCC Office did
not have the staffing resources to allocate effort to these initiatives during Academic Years 2013
or 2014.
o

278

Recommendations: Amend the AI Code to provide clear timelines for every stage of the AI process
to include investigations, adjudications, and appeals. At minimum, the JCC recommends the
addition of deadlines for the following: 1) The period of time between discovery of a potential
violation and notification to the student; 2) The maximum period of time between issuance of
notification to the student and the date of the Primary Hearing; 3) The period of time between the
conclusion of the Primary Hearing and the rendering of the professor’s decision; 4) The period of
time within which either party is authorized to request to bring the matter before an AIHB; and, 5)
The period of time within which an AIHB is required to release its decision.

Recommendation: The JCC Office should revive its coordination with appropriate administrative
offices to improve the awareness of international students on AI Code expectations and the
importance of proper source accreditation.

See Table Two on page 8 of this report.
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Miscellaneous Observations and Recommendations
•

I.

Some observations and recommendations in this section pertain to university policy. Others do not
relate to policy at all. However, all of the topics in this section are germane to the concerns of the
Cornell community. The most important, and reprehensible, issue is the dearth of published
information with respect to the disciplinary systems in practice. In total, Cornell releases very little
information about actual misconduct addressed under the three relevant disciplinary policies, and
what it does produce is not informative. The Cornell community, as a result, knows next to
nothing about misconduct occurring on campus. Of secondary importance is the disaggregated
state of university policy that contributes to its inaccessibility and community members’ ignorance
of their rights and responsibilities. This section then addresses the need to address an information
gap pertaining to the authority of Cornell University Police Department (CUPD) officers and the
rights of community members on campus, especially in their dorm rooms. An examination of the
JCC Office’s expanding role on campus is subsequently considered. This section concludes with
administrative comments segues into final remarks from the departing JCC.

Lack of Published Information About Misconduct on Campus
•

All of the disciplinary systems at Cornell address behavior of community members that fails to
comport with the university’s expectations. While consequences for individual conduct are
ordinarily penal in nature, the disciplinary systems are also designed to educate every member of
the Cornell community through their operation. But a conspicuous lack of published statistics and
information related to violations of university policy is a prodigious problem. Without information
about the prevalence of misconduct, community members cannot form accurate impressions about
their university environment. They also cannot reliably assess the adequacy of Cornell’s
institutional response to threats to community safety. Overall, Cornell performs miserably at
disseminating information relating to actual misconduct on campus. This section critiques
Cornell’s reporting of misconduct by policy.

•

Code of Conduct. Cornell disseminates information related to Code of Conduct cases in the JA’s
Annual Report. This section critiques the availability and quality of the information in that report
for Academic Year 2013.279 In sum, numbers in the Annual Report do not communicate
meaningful trends or provide the Cornell community with a clear picture of the university’s
response to instances of substantiated misconduct. Further, some information in the report is
misleading and lacking appropriate context, giving community members a false impression of the
nature and incidence of misconduct on campus.
o

Overall Incidence of Misconduct. The Annual Report indicates that 862 “referrals” were
made to the JA Office.280 However, it fails to indicate how many referrals were
substantiated. The existence of a referral means only that misconduct is alleged, and the
Cornell community cannot determine whether misconduct actually took place knowing
only the number of referrals. Cornell should require the JA to release how many referrals
materialized into actual Code violations.281
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See fn. 2, supra, page 1.
The Annual Report of the JA, page 6.
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In past years, the JA has released numbers indicating: 1) The number of cases opened and accused persons received by the
JA Office, 2) The number of cases adjudicated, and 3) The number of substantiated violations related to alcohol and/or drugs.
280
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o Nature of Misconduct. The Annual Report does not explain what kind of misconduct is
happening at Cornell. Although the Annual Report includes a table referencing the
“Number of Serious, Physical Complaints,” only 19 cases are accounted for, leaving 843
referrals unaddressed. 282 In previous years, the total number of cases was broken down
into as many as seven categories, including theft, fraud, and property damage.283 The
Cornell community deserves the dissemination of accurate and detailed information about
misconduct on campus, and the university should require the JA to release information
regarding the kind of misconduct that is referred and substantiated by her office. Details in
the JA’s report fail to provide a complete and accurate picture of misconduct, misleading
community readers. For example, the JA report specifically references a case involving the
possession of a dangerous instrument, which she names as a “machete”.284 No context is
available. Without the case summary or just a little more information, readers may assume
that officials confiscated a monstrous blade from an unstable student attempting to bring it
on campus to injure others. In reality, the machete was a sheathed camping machete
designed to clear vegetation and possessed by a student employee of Outdoor Education.285
A UHB found that the student did not violate the Code. If this additional information
appeared in her report, the community would understand that, while a machete is a
categorically a dangerous instrument, this particular machete was not designed or
possessed for use as weapon, and the alleged Code violation was unsubstantiated. The
reader achieves an appreciation for the actual kind of misconduct on campus and may
assess the JA’s response based on the facts.286 Adjudication of this matter by UHB was a
questionable use of university resources at best.287
o Addressing Misconduct. The university community must know how Cornell addresses
misconduct where it is deemed to have occurred. There is limited information in the JA’s
report pertaining to sanctions. The only available data in the report relates to cases in
which accused parties were separated from the university. Previous reports have included
the number of oral warnings, written reprimands, hours of community service, and other
sanctions issued by the JA Office.288 Keeping the Cornell community abreast of the
institutional response to misconduct is vital to the overarching educational goals of the
disciplinary systems. This requires divulging more information about JA sanctions than
that pertaining to separations and expulsions.

See, e.g., “The Annual Report of the Office of the Judicial Administrator,” Mary Beth Grant, 2001-2002, pages 7-9, 15. See
also, “The Annual Report of the Office of the Judicial Administrator,” Mary Beth Grant, 2002-2003, pages 10-12, 19.
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The Annual Report of the JA, page 7.
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See, e.g., The JA’s Annual Report (AY 2001), page 10.
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The Annual Report of the JA, page 7. “Other important cases from 2013 . . . include . . . possession of dangerous instruments
(machete) . . .”
285
Machetes of nearly identical size and character are available for rent from Outdoor Education. Custodians discovered it in a
dorm room during winter break, stored near other items including a camping stove, tent, and hammock. The student who
owned the machete was employed by Outdoor Education to teach others how to clear hiking trails and campsites, the official
purpose for which he possessed it. For these reasons, the CUPD officer assigned to the case reportedly recommended that the
JA take no action. But the JA Office insisted on suspending the student, who exercised his right to appear before a University
Hearing Board. The charges were dismissed.
286
Had the facts appeared in the JA’s report, the JCC believes that the community would have questioned the rationale of the
JA’s insistence on suspension, which was only dispelled upon the convention of a UHB and a rather lengthy hearing.
287
Unless the public record is updated, the university community cannot draw conclusions like this about the operation of
disciplinary systems, including about the use of resources and whether or not the processes are producing fair outcomes. See
page 16 of this report for more information regarding the public record.
288
See, e.g. The JA’s Annual Report (AY 2002), pages 12-13. See also, The JA’s Annual Report (AY 2001), pages 9-10.
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!

Temporary Suspensions, Suspensions, and Expulsions. The Annual Report
indicates that the JA issued 9 temporary suspensions during Academic Year
2013.289 It does not provide information on the type of misconduct that warranted
the use of this extreme interim measure, which is to be executed in extraordinary
circumstances, potentially at the discretion of a single administrator, to protect the
health and safety of Cornell community members.290 The table indicates that both
temporary suspensions and suspensions on the merits more than doubled in number
since Academic Year 2012. The JA provides only a partial explanation for these
increases, stating that 2008 changes to the Code of Conduct call for “more serious
sanctions”291 and that “more serious cases were referred.”292 In each case where
student status is terminated, the report should include a redacted fact summary and
an overview of its final disposition. This assures community members that the
university is only separating students with good cause through the consistent
application of equitable standards. Presently, the Cornell community has no
information regarding how individuals were separated or why.

!

JA Investigation and Adjudication Process. There were 8 “hearings” during
Academic Year 2013, but the JA does not indicate how many of these cases were
adjudicated by UHB, a Review Panel, the President, or some combination
thereof.293 It would benefit the Cornell community to know the types of cases heard
by the various adjudicating authorities and the result of such adjudication. In
previous years, reports included a redacted factual summary and procedural history
of every case that was adjudicated by an authority external to the JA’s Office.294
However, this practice ceased suddenly without explanation.295 Without case
summaries that permit the evaluation of JA’s analytical methodology and
conclusions in light of the facts, the Cornell community cannot be sure that JA
decisions reflect good judgment and the application of common sense principles.

o Alcohol and Drug-Related Misconduct. The Annual Report details the percentages of all
referrals involving alcohol and/or drugs.296 Information regarding violations rather than
referrals, however, would allow for a more precise understanding of drug and alcohol use
on campus and its actual prevalence.297 Cornell should require the inclusion of this data.
o Demographic Information. In a recent meeting of the Codes and Judicial Committee
(CJC), a student representative to the CJC inquired about the demographics of accused
289

The Annual Report of the JA, page 8.
See page 53 of this report for a discussion on the purpose, severity, and problems with imposing temporary suspension.
291
The Annual Report of the JA, page 8. The JCC is skeptical that changes made to the Code of Conduct in 2008 properly
account for the doubling in suspensions between Academic Year 2012 and 2013, considering that consecutive yearly trends
between 2008-2012 do not similarly spike. All years since the 2008 reveal a similar increase in separations compared to 2007.
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The Annual Report of the JA, page 8. If there the number of serious cases did in fact increase, the Cornell community would
benefit from information pertaining to the misconduct responsible for this spike.
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The Annual Report of the JA, page 8.
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See, e.g. The JA’s Annual Report (AY 2001), pages 18-28.
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The Annual Report of the JA, page 11. Footnote 14 states, “In the past matters were summarized in this report. This author
elected to change this practice.” It appears that the JA unilaterally decided to stop providing summaries of important Code
cases, including redacted facts and final dispositions, to the Cornell community. If the curious community member desires
more information about specific cases, paragraph on page 11 invites her to “see the public record” in the JA Office. However,
as of the date of the JA’s Annual Report, the public record had not been updated for nearly two years. See discussion on page
12 of this report, including fn. 54. The JCC urges Cornell to require the inclusion of this information in future reports.
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The Annual Report of the JA, page 10.
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Previous reports have provided this information. See, e.g., The JA’s Annual Report (AY 2001), page 15.
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students. Cornell does not disseminate any demographic information of accused students.
Numbers reflecting details such as race, gender, Greek/sports affiliation, age, and college
could reveal important trends and redirect educational outreach efforts to groups at risk for
perpetrating misconduct. Demographic details about witnesses and complainants could
similarly elucidate trends and help focus resources toward groups at risk for becoming
victims of misconduct. Additionally, these numbers could potentially identify institutional
biases toward certain community members. In light of widespread concern over the
disparate treatment of minority suspects by state actors, Cornell should collect information
to monitor its own conduct toward minority groups on campus.298 Cornell has a duty to
observe and record statistics that expose the treatment of its community members.
o

•

Recommendations: Require the JA to record and release information annually regarding the
number of referrals, the number of substantiated referrals, and the number of violations by type of
misconduct. Require the JA to create and release a summary of the facts and procedural history of
every Code case in which a community member was separated from Cornell, including temporary
suspension. Require the JA to perform duties already required under the Code, including
maintaining a public record of cases that are adjudicated outside of the JA Office that details
redacted fact patterns, procedural histories, and final dispositions. Require the JA to record and
release demographic information about complainants and respondents. These recommendations
could be accomplished via CJC amendment to the Code or a presidential memorandum.

Policy 6.4. The lack of published information related to Title IX complaints and investigations is
Cornell’s most distressing reporting failure. No existing report compiles and summarizes
information about Title IX cases on campus. Limited information about the complaints filed
against students appears in the JA’s Annual Report, and, like the details of misconduct under the
Code, this information is thin and mostly meaningless. WPLR, the office responsible for
investigating and adjudicating complaints against faculty and staff, does not release a report at all.
Considering that reducing sexual harassment and assault on college campuses is among the
highest of nationwide priorities, this dearth of information is unacceptable.
o Complaints Against Students. The only material available to the Cornell community about
Title IX complaints against students appears in the JA’s Annual Report. The information in
the Report is insufficient, incomplete, and presented in a misleading fashion.
!

Number of Complaints. “Sexual Assault” appears in Table 2 of the JA’s Annual
Report, which chronicles the number of “Serious Physical Complaints” in
Academic Year 2013.299 By definition, a complaint is a pleading that launches a
case.300 In the JA’s office, it is the official claim by an individual or organization
alleging that misconduct occurred. Following its filing, formal or informal
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For example, if the number of referrals alleging misconduct by black students is disproportionate to the relative number of
black students on campus, referring administrators and campus police officers may be acting according to racial bias. Similarly,
if the number of black students found in violation of the Code of Conduct disproportionately exceeds the number of referrals
for black accused students as compared to white students, Cornell’s investigation and adjudication procedures may be biased.
During Academic year 2013, the JCC Office began to track more data about its cases, including the gender of the client and
whether or not a client was an international student. In the future, the Office intends to further improve its recording of client
demographic information. Cornell University should require all offices charged with executing investigations and disciplinary
proceedings to record demographic information about the parties involved.
299
The Annual Report of the JA, Table 2, page 7.
300
A complaint is the pleading that starts a case. In law, it is a “document that sets forth a jurisdictional basis for the court’s
power, the plaintiff’s cause of action, and a demand for judicial relief.” See Cornell University Law School, Legal Information
Institute. “Complaint.” Available at: https://www.law.cornell.edu/wex/complaint.
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proceedings begin. Table 2 indicates that there were 14 complaints of sexual assault
to the JA Office in Academic Year 2013.301 But examination of the Report reveals
that it is impossible to actually determine how many Title IX complaints were filed
against students. A footnote to the Table explains that the number of complaints
includes instances in which the JA never even spoke to the one or both parties
rumored to be involved.302 The reader is left to wonder how many of the 14
situations were complaints, referrals that did not result in complaints, or simply
rumors.303 In sum, although the JA provides a number, the Cornell community is
unable to discern from that number how many Title IX complaints were filed
against students. The actual number of complaints is likely fewer than 14. And as
with the Code cases, even an accurate number of referrals/complaints does not
provide information about the prevalence of misconduct. The JA does not provide
any information regarding the number of substantiated complaints. The Cornell
community has no idea how many sexual assaults actually occurred, which is
perhaps the most lucrative data point in assessing campus safety.
!

Type of Misconduct. The Report does not provide information on the number of
cases involving prohibited discrimination or sexual harassment.304 Further, mention
of 14 instances of sexual assault provides limited information about the type and
severity of the misconduct. “Sexual Assault” encompasses an extremely wide range
of behavior, from non-violent touching over clothing, to forcible rape. The failure
of the Report to provide more information about the alleged assaults leaves the
reader to assume the worst about sexual misconduct at Cornell and the safety of the
university environment.

!

Adjudication and Final Disposition. The JA Report offers more information
regarding the procedural history of Policy 6.4 cases, but it does not include the final
disposition of a single case. As previously mentioned, the Cornell community
cannot determine from the Report how many Title IX violations actually occurred.
Further, the Report provides no clues as to how Title IX investigations are resolved
at each stage of the process. Of the 8 investigations, it is unknown how many
recommended a finding of guilt. It is unknown how the Review Panels’ final
decisions compared to the recommendations in the reports. Did Panels

301

The Annual Report of the JA, Table 2, page 7.
“The information in this category includes complainants who never spoke to the JA, but about whom the JA learned and
attempted to provide information to one or both parties, directly or indirectly.” This means that a situation in which the JA
heard a rumor of sexual assault from a second or third-hand would qualify as a complaint. (Language on page 9 of the Report
confirms this interpretation is correct: “For example, if a campus partner such as a residence hall director . . . learns of a student
who was assaulted, s/he must let a Title IX coordinator know of the incident.” But campus partners can themselves ‘learn’ of
sexual assault second and third-hand. Providing notice of such rumors to the JA should not be considered a ‘complaint.’)
Further, the JA admits that situations in which she failed to make even indirect contact with the alleged parties counted as
complaints. In accordance with her own explanation, a more appropriate title for this category would be “Number of Rumors,
Referrals, and Complaints of Sexual Assault.”
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Also suggesting that the number “14” is not the number of Title IX complaints against students, page 9 of the Report
contradictorily asserts that the JA Office received 14 “Sexual Assault Referrals” in Academic Year 2013. The reader is left to
guess whether “14” represents complaints, referrals, rumors or a combination. The Annual Report of the JA, Table 5, page 9.
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Page 9 mentions that Table 5 does not include sexual harassment cases. It also notes that three sexual harassment cases went
before Review Panels in Academic Year 2013. It does not provide the total number of sexual harassment cases; presumably,
there were some cases that did not go to Review Panels since the JA mentions that such “was only necessary when the parties
disagreed with the investigative report.” The Annual Report of the JA, page 9. The JCC assisted clients in four cases involving
sexual harassment during Academic Year 2013, but it is unclear where these cases appear in the Report. It’s possible that these
cases were only counted in the general group of 862 referrals. See The Annual Report of the JA, page 6.
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unequivocally defer to investigators’ recommendations, or were the Panels
comfortable rejecting them? Of the 4 cases in which appeals were filed, it is
unknown which parties appealed and on what grounds. These variables are integral
to an assessment of the 6.4 process, its consistency, reliability, and fairness.
Presently, it is impossible to determine whether the 6.4 process is functioning as
intended.
!

Institutional Response. In addition to disclosing details about referrals, the
pervasiveness and type of sexual misconduct in substantiated claims, and the
procedural history and disposition of cases at all stages of the investigation, Cornell
must publicize its response to Title IX misconduct. The JA’s Annual Report
contains no information regarding sanctions imposed on perpetrators for violating
Policy 6.4.305 Members of the Cornell community have a right to know what
happens to those who perpetrate Title IX offenses and decide whether the
university has adequately addressed instances of sexual misconduct.

!

Demographic Information. For the same reasons that Cornell must identify trends
related to the parties connected to Code of Conduct cases, it must also record,
analyze, and disseminate information related those involved in Title IX cases. Both
groups that are at risk of violating Policy 6.4 and groups that are at risk of ending
up on the receiving end of sexual misconduct should be identified for educational
outreach. Additionally, the collection and analysis of demographic data will
provide important insight into the neutrality of the 6.4 process and those
responsible for referring, investigating, and adjudicating Title IX claims.

!

Recommendations: Require the JA to record and release information annually regarding
the number of Title IX complaints/referrals against students and the number of
substantiated claims. Require the dissemination of basic information about the facts and
circumstances underlying each 6.4 case so the community is apprised of the pervasiveness
and type of Title IX misconduct on campus, including, but not limited to, sexual
harassment, prohibited discrimination, and non-violent and violent sexual assault. Require
the JA to create and release a summary of the facts and procedural history of every 6.4
case, to include its final disposition and the university’s response. Require the JA to record
and release demographic information about complainants and respondents.

o Complaints Against Staff and Faculty. There is no information available to the Cornell
community regarding Title IX complaints against faculty and non-faculty staff.
!

Recommendations: Require WPLR to record and report information about Title IX cases
against faculty and staff in the same manner as that advised for Title IX cases against
students. Require the information to include the number of complaints/referrals against
staff and faculty and number of substantiated claims. Require the dissemination of basic
information about the facts and circumstances underlying each case, including, but not
limited to, sexual harassment, prohibited discrimination, and non-violent and violent
sexual assault. Require WPLR to create and release a summary of the facts and procedural
history of every 6.4 case, to include its final disposition and resulting sanctions. Require
WPLR to release demographic information about complainants and respondents.
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That is, if there were any perpetrators. It is unclear in the JA’s Report if anyone was determined to have violated Policy 6.4
during Academic Year 2013.
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•

Code of Academic Integrity. Although university policy requires each college to submit an annual
report summarizing its Academic Integrity cases, it is unclear where the reports are archived and
to whom they are disseminated.306 It is also unclear what kind of information the Faculty Senate
requires colleges to include in their reports. The university community at large would benefit from
the receipt of information pertaining to AI Code violations. As previously discussed, individual
colleges could reference aggregate, university-wide AI reports to assist their professors and
AIHBs in the interpretation of Code provisions and conferral of appropriate sanctions. Such would
promote consistency across colleges and spread awareness of AI Code violations to students.
o

Recommendations: The Faculty Senate should ensure that every college records and reports
information about AI Code cases in similar fashion as recommended for cases under Policy 6.4
and the Code of Conduct. Require the information to include the number of complaints brought by
professors against students that led to Primary Hearings, their outcomes, and resulting sanctions.
If a case went before an AIHB, require the inclusion of the procedural timeline, conclusions, and
recommended sanctions. Require the inclusion of the same information for appeals. Require the
dissemination of basic information about the types of offenses, including, but not limited to,
plagiarism, academic misconduct, etc. Require the inclusion of demographic information in the
reports. Finally, charge the Faculty Senate with compiling the colleges’ annual reports into one
document and ensure it is disseminated, in a redacted form, to the university community.

II. Policy Problems: Redundancies, Gaps, Access, and Administrative Accountability
•

Policies governing Cornell community members’ rights and responsibilities are disaggregated and
belong to various administrative offices. No document or website to serves as a single reference
for pertinent information governing expectations for behavior, the disciplinary processes, and their
rights within them. Client-students are not only unable to find relevant policy; they are also
surprisingly unaware of what policies exist altogether.307 And even when policies are identified
and located, it is often difficult to ascertain ownership. JCC associates attempted to route feedback
through various administrative offices to policy owners during Academic Year 2013. With the
exception of the Code of Conduct, it was extremely difficult to identify policy owners and submit
recommendations to those with revisionary power.308 Recently, members of the Student Assembly
raised this issue before the University Assembly,309 which passed a resolution directing the CJC to
examine potential solutions to improve access and accountability of university policy.310
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The Code of Academic Integrity. See fn. 267, supra, page 53.
The Code of Conduct, Code of Academic Integrity, and Policy 6.4 affect every student’s life. Additionally, rules governing
life in the residence halls (to include “house rules” and housing contracts), student organizations, university employment,
Greek life, and athletics also relate to rights and responsibilities, but they are published in disparate locations.
308
For example, the JCC spent a considerable amount of energy in attempt to resolve problems with timelines within the Code
of Academic Integrity, see fn. 276, supra, page 62. These issues appear to remain unresolved despite administrator’s
reassurance that the changes were made. Policy 6.4 provides example; since its introduction, the JCC Office has made repeated
unsuccessful attempts to ascertain the identities of those responsible for drafting and revising the policy. Even the JA was
unable to provide the JCC with information regarding the proper point of contacts for feedback submission; See Minikus,
Amanda. “Addressing Rights and Responsibilities at Cornell,” Guest Room, The Cornell Daily Sun, March 8, 2015. Available
at: http://cornellsun.com/blog/2015/03/08/guest-room-addressing-rights-and-responsibilities-at-cornell/.
309
See, Hu, Sofia. “University Assembly Hopes to Centralize “Disjointed” Campus Codes,” The Cornell Daily Sun, February
25, 2015. Available at: http://cornellsun.com/blog/2015/02/25/u-a-hopes-to-centralize-disjointed-campus-codes/.
310
University Assembly Resolution #10, “Charge of the Community Rights and Responsibilities Working Group,” April 7,
2015. Available at: http://assembly.cornell.edu/uploads/UA/20150324R10.pdf. (Draft as initially introduced.)
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•

Policies overlap and are often fraught with contradictory provisions, but there is no central
authority empowered to rule on inconsistent standards and interpretations.311 Where a policy
requires improvement, there is no central mechanism with responsibility to monitor the revision
process or ensure that policy owners follow through on changes that they have promised (or been
directed) to make. Additionally, many situations are altogether unaddressed by existing policy.
These include, for example, the promulgation of rules to guide the interactions of community
members with law enforcement officers and grievance procedures to address the failures of
institutional bodies or mediate disputes within university organizations. This same authority could
receive feedback related to issues unaddressed by university policy. Finally, Cornell University
would benefit from some preeminent document that memorializes the most general, foundational
rights of its community members. This section explores these issues and more.

•

Contradictory and Redundant Policy Provisions. The creation of a central authority to hear
disputes related to overlapping policy is needed to eliminate contradictions and redundancies in
policies. Cornell must ensure that everyone is treated according to the same standards and
procedures, especially when one’s membership in the community is stake.
o Imposition of Interim Measures. Guidance for the use of interim measures, such as
temporary suspension, appears in both Policy 6.4 and the Code of Conduct.312 As already
explained, differences in language provide the impetus for disparate standards for
imposition, and policy owners cannot agree on which, if any, rule should prevail. Of urgent
importance is resolution for the rules on the imposition of temporary suspension.
o Characterization of Offenses. As the JA admits in her annual report, it is often difficult to
determine whether alleged misconduct should be investigated under Policy 6.4 or under the
Code of Conduct.313 JCC associates have all assisted in cases in which the characterization
of the offense was problematic. Rights for the accused under the Code of Conduct are
completely different than those under Policy 6.4, and a respondent, arguably, has a better
chance of prevailing under the Code. Thus the policy through under which alleged
misconduct is investigated and adjudicated may very well be outcome-determinative.
Where alleged misconduct may be investigated or adjudicated under 6.4 or the Code, there
is a risk that JA associates will policy-shop in order to afford their office with the most
discretion. 314 Further, the option to “policy-shift” in the middle of an investigation is a
handy tool for investigators. This means that, when an a investigation begins either under
the Code or under Policy 6.4, the investigator can use a promise to “shift” to the other
policy as inducement for the accused to settle and agree to more severe sanctions than are
appropriate. The JCC has seen several cases in which policy shifting (or threat to policy
shift) initiated by the JA investigator, affected the accused party’s decision-making.315
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See page 53 of this report for a discussion on temporary suspension, which provides one such example.
Ibid.
313
The Annual Report of the JA, page 3. Non-sexual harassment or violence occurring within the context of a romantic
relationship is one such example.
314
This discretion includes the related topic of imposing interim measures (which is easier to justify under Policy 6.4) and also
overall discretion in the investigation of the offense. Investigators under Policy 6.4 have far greater power due to, for example,
their ability to compel an accused party to speak.
315
Occasionally, JA investigators have promised accused parties that an investigation will proceed under the Code of Conduct
rather than Policy 6.4 if they will, in advance, agree to a specific set of sanctions. An investigation under the Code benefits the
accused because he or she receives greater protections and also because a finding of “in-violation” does not carry with it the
same stigma as the same finding under Policy 6.4, which necessarily implies misconduct of a sexual nature. An accused party
who perceives his chances of prevailing under 6.4 as bleak may admit to offenses and agree to sanctions under the Code that he
or she did not actually commit.
312
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Further, when the JA investigator determines to investigate alleged misconduct under one
policy or the other, there is no mechanism through which either party may appeal the
case’s characterization. Because the each policy designates a different adjudicating
authority that receives policy-specific training, the current structure of the disciplinary
systems does not provide a solution to this problem. There must exist a standing appellate
entity with knowledge of both policies that is available to review characterization.
!

•

Recommendations: Establish a mechanism through which either party may appeal the JA’s
characterization of alleged misconduct. Create and empower a reviewing authority with
expertise in both the Code of Conduct and Policy 6.4 to hear characterization appeals. To
reduce the overall importance of characterization, improve consistency between the
policies through changes such as: 1) instating identical standards for the imposition of
interim measures, 2) bolstering respondents’ rights under Policy 6.4 to mirror those the
Code of Conduct, and 3) improving adjudicator access to evidence under Policy 6.4.

CUPD Authority and Defining Community Members’ Rights. The majority of JCC cases related
to the Code of Conduct involve referrals made by Cornell police officers. The JCC continuously
receives questions from community members, especially students, regarding police behavior,
individual rights, and proper protocol to guide interactions with law enforcement. Many of these
questions don’t have clear answers; there are special exceptions in university environment, and the
duality of CUPD officers’ authority as both state actors and private security officers introduces
another layer of confusion. Most Americans are unfamiliar with their constitutional rights and how
to respectfully assert them, and it is not generally the responsibility of police officers to educate
them.316 But even when students generally understand that they can, for example, refuse to consent
to a search on an ordinary street corner, they are unsure if they have the same right on Cornell’s
grounds. Conversations with University Counsel and the Cornell Police department reveal that
most situations are highly fact-specific, and it’s difficult to make rules or promulgate guidelines.
But where the rules are unclear, the risk of abuse is higher, and interactions between law
enforcement and community members can unnecessarily escalate due to misinformation.
o Dual Authority. Although employed by the university, Cornell police officers are
deputized in the county. They are therefore state actors with the same authority as other
peace officers. The Code of Conduct acknowledges this dichotomy and states, “law
enforcement authorities are permitted a degree of discretion in determining whether to
prosecute an offender or to pursue some other appropriate remedy when an alternative
disposition would further the interests of justice.”317 This means that CUPD officers may
decide whether to address misconduct under the Code of Conduct or the law; and the initial
decision as to which system is most appropriate rests with the individual officer.318 Most of
the time, offenses are minor and addressed under the Code, which is almost always in the
best interest of the student and the community. The JCC has only witnessed the CUPD
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For example, the JCC sees many JA referrals related to the underage possession of alcohol or drugs. Often, the police
officer became aware of the contraband simply through asking a student to search his backpack, room, or car. Students usually
comply without protest, consenting to the search and themselves providing the officer with the evidence for the referral. During
JCC intake interviews, these students lament that they did not know they could have refused to consent to the search and want
to know why the officer didn’t tell inform them of this option. JCC associates frequently have to explain that 4th amendment
does not generally require law enforcement to first educate a citizen about their right of refusal during an informal investigation
without a warrant. A Miranda warning, which must be read as soon as a person is taken in custody, is the major exception.
317
The Code of Conduct, page 4.
318
The Code of Conduct, page 4. “Peace officers must retain the sole discretion to determine the circumstances in which the
public law may be enforced.”
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pursue criminal charges in the most serious cases. But with the option to choose comes has
several potentially problematic consequences.
!

Coercive Tactics. Many JCC clients recount pressure from CUPD officers to admit
to an offense or certain facts because, if they did not, the officer would pursue
criminal charges.319 Believing that accepting a campus appearance ticket under the
Code is superior to fighting charges in the penal system, some clients assert that
they admitted to misconduct that they didn’t commit.320 These admissions are
invariably used against students in the JA Office to determine whether or not
misconduct occurred and determine the appropriate sanctions. Although it is within
the authority of a police officer to say just about anything to a suspect during an
investigation, it feels unfair to coerce students like this. The threat of criminal
charges is frightening, because criminal investigations may involve court
appearances and remain open much longer than a matter before the JA, some
students are left with no option, especially if they are graduating or pursuing
employment.

!

Circumvention of Constitutionally Required Warnings. Because CUPD officers are
deputized, they are always peace officers, even when they elect to address a matter
within the campus disciplinary system. In other words, a CUPD officer’s status as a
state actor is permanent. Therefore, anything a student says to CUPD during a Code
investigation could be considered a voluntary statement made to law enforcement
and accordingly be used against her in a criminal investigation. An officer may tell
a student that misconduct will be addressed under the Code and proceed with
questioning to support a campus appearance ticket. But as the questioning
proceeds, the officer may change her mind and decide to use the information to
support criminal charges instead.321 Although the JCC has never observed an
instance in which such a change was not exercised in good faith, a possible
loophole exists to permit investigation practices of questionable legality. If a
student is undergoing questioning and is told that, should he walk away, he will be
charged with failure to comply with the orders of a university official,322 he may
feel that he is not free to go. Even though such a student is not under arrest, this
situation may qualify as custody since CUPD officers are state actors and the
student believes that he cannot leave. Before questioning ensues under these
circumstances, the officer should probably read the student his Miranda rights, even
if the officer does not intend at that moment to pursue criminal charges and is
functionally operating as a private security officer. There thus exists an opportunity
for CUPD to conduct a custodial interrogation, without reading Miranda warnings,
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This is not uncommon. The case involving Daniel Marshall serves as a perfect example of a situation in which the threat of
arrest and criminal charges was used to induce a confession. Marshall, a graduating senior, faced a difficult choice when forced
to decide between signing a Summary Decision Agreement admitting to misconduct under the Code and refusing to do so,
which Cornell promised would result in criminal charges with the potential to affect his post-graduation plans. See, Stein, Jeff,
“Students, profs decry Cornell interviews of police activists; chief responds,” The Ithaca Voice, April 29, 2015. Available at:
http://ithacavoice.com/2015/04/understand-uproar-over-cornell-police-investigation-of-student-activists/.
320
It’s rare that a student is accused of misconduct without having done committed any offense. More often, a student is
coerced into admitting to charges that are different in number or character than what he or she believes they actually did wrong.
321
The officer may very well believe in good faith, based on her initial observations, that the offense is minor and appropriately
addressed under the Code. However, as the investigation ensues and more facts come to light, the officer may discover that the
misconduct is much worse than it originally appeared, and only criminal charges are appropriate.
322
See pages 13 and 71 of this report for discussions about problematic Code provisions that are liberally and inappropriately
used to influence student behavior or reprimand community members for asserting their constitutionally-guaranteed rights.
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and illicit incriminating statements from community members that could be used
against them in court.323 The JCC met with University Counsel and discussed this
issue, but, without real facts and circumstances, University Counsel was unable to
provide an answer on whether or not CUPD questioning of this sort would qualify
as a violation of a community member’s constitutional rights.
!

Recommendation: Direct University Counsel to explore this issue, working with CUPD to
develop consistent procedures that discourage coercive police tactics and ensure
investigatory practices conform to constitutional requirements in all situations.

o Privacy on Campus. One area requiring immediate attention is the issue of privacy on
campus. This includes a right to be free from searches, for example, of one’s person and
belongings while transiting across campus outdoors, or while inside of university facilities
and classrooms, private faculty and administrative offices, vehicles, and on-campus
housing. Arguably, community members may be entitled to different expectations of
privacy in each of these contexts. Yet the Code of Conduct is silent on privacy, and client
uncertainty surrounding the authority of campus law enforcement to conduct searches
without consent characterizes a large number of JCC cases. The health and safety of
students are paramount in any university setting, and a reduced expectation of privacy on
campus may be perfectly appropriate. But Cornell must articulate the rules so police
officers and community members can conform their conduct accordingly.324 In Academic
Year 2013, JCC associates assisted in several cases in which, based on the clients’ versions
of the story, the right to privacy may have been violated. In one case, a residence hall
employee unlocked a dorm room to facilitate a police search when neither student was
present.325 In another, police reportedly searched a large block of dorm rooms following a
phone complaint about a scent of marijuana outside of the building.326 Many JCC clients
have reported that police officers knocked on dorm room doors, announced their identities,
requested entry, but then opened the door before the students replied. At that point, if the
officers observe contraband in plain view or detect the smell of marijuana or alcohol, they
323

To the JCC’s knowledge, this hasn’t happened to date.
Cornell housing contracts for residential life contain one provision addressing the right of entry. “The University reserves
the right to enter your housing accommodation at any time, without notice, in times of emergency. The University also reserves
the right to enter your housing accommodation upon reasonable prior notice to ensure proper maintenance of sanitation and
life-safety standards, to take inventory, and to make repairs.” See Cornell University – Department of Campus Life Housing
Contract, “Terms and Conditions for Single-Student Housing,” Academic Year 2015-2016. Available at:
https://living.sas.cornell.edu/live/contracts/upload/Academic-Year-Terms-and-Conditions-2015-2016.pdf. The contract does
not define “emergencies.” Informal discussions with CUPD indicate that, because the smell of marijuana suggests that
something is burning, police may enter rooms to respond to a possible fire under the emergency provision. This means that the
emergency provision renders moot arguments over whether the smell of marijuana alone constitutes probable cause to search.
325
The officer confiscated contraband and issued a campus appearance ticket; the JA dismissed the charges because the
evidence was likely obtained through illegal entry. Both the student and the JCC raised the matter with CUPD. CUPD
promised additional training for the officer and held a meeting with JCC associates and the JA to discuss privacy issues on
campus. There was some disagreement over how often illegal entries probably occur (which is admittedly extremely difficult to
determine unless community members file complaints or the entry results in the filing of a campus appearance ticket that is
later contested). The meeting was productive, improved relations between the offices, and all participants agreed that the
community would benefit from written policy addressing privacy issues, especially in on-campus housing.
326
In this case, other student interviews corroborated the client’s claim that approximately ten rooms were searched.
Additionally, it appeared to the JCC that law enforcement arrived on scene over an hour after any scent of marijuana would
have remained. Likely unable to detect the smell themselves at that time, the officers would not have had probable cause to
search the rooms and would have required consent from the occupants. The client and other interviewed students claimed that
the officers entered without consent, claiming that they had probable cause to do so. This case also demonstrates risk of a
developing slippery slope: when the smell of marijuana is detected outside of a building, how much of the inside of that
building may be subject to search?
324
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will enter. This last example illustrates how complicated knock and announce procedures
can be in practice, requiring nuanced analysis to determine the legality of entry.327 A final
concern related to privacy, mentioned previously, pertains to the right of community
members to refuse to turn over personal data and communications during JA
investigations.328
!

Recommendations: University Counsel, CUPD, Residential Life, the JA, and other
interested parties must work together to develop and promulgate policy governing the
expectation of privacy in various on-campus contexts. Housing contracts should be
immediately updated to define important terms, such as “emergency” and “reasonable
notice.” When articulable standards for law enforcement’s right to entry in non-emergency
are solidified, housing contracts should be revised accordingly.

o Filing Complaints Against Police. When a JCC client believes his or her rights may have
been violated by CUPD, the JCC directs the client to the Citizen’s Complaint Form that is
available on the CUPD website.329 Every client that the JCC has advised to use the form
was unaware of its existence. Cornell should regularly advertise the location and its form
and its purpose to the community so that more feedback is submitted to CUPD. This will
help focus CUPD training on problem areas and ensure accountability for police behavior.
Additionally, where a complaint of misconduct is unsubstantiated or a community member
is confused about his or her rights, CUPD is able to dispel misinformation.
!

Recommendation: Improve the community’s awareness of the availability of the Citizen’s
Complaint Form and encourages its use.

o Notice of JCC Resources. Addressed previously in this report,330 clients are often unaware
of their right to JCC assistance before they appear in the JA Office. JCC contact
information should appear on the campus appearance ticket and officers should be
encouraged to verbally inform students about the availability of the JCC Office. This will
facilitate early contact between accused parties and JCC associates, reducing delay that
otherwise occur when a JA investigation is paused for a person to obtain representation.
!

Recommendation: Add the JCC Office’s contact information to campus appearance tickets
and encourage CUPD officers to inform potential clients of JCC resources.

o Reporting. As required by federal law, CUPD releases a comprehensive annual report
detailing statistics about crime on campus.331 This report provides greater detail about the
specific types of crime on campus than the JA’s Annual Report, but unfortunately the
numbers do not correspond. CUPD’s report covers each calendar year, while the JA’s
Annual Report covers each academic year. Additionally, some incidents are directly
reported to the JA and never involve campus police. Other incidents are directly reported
327

Most cases like this come down to the word of the officers against the word of the students. Officers may claim that,
following their verbal request for entry, they thought they heard the occupants consent. This often happens when students are
confused about the identity of the person at the door or if they verbalize an ambiguous reply such as, “Yes?” with the intention
of inquiring into the officers’ purpose but not meaning to grant entry. If the officers executed the entry in the good faith belief
that the students consented, the evidence obtained in the room will probably not be excluded.
328
See fn. 37, supra, page 13.
329
Cornell University Police, Internal Affairs, “How to File a Citizen’s Complaint.” Available at:
http://www.cupolice.cornell.edu/ia.cfm.
330
See page 11 of this report for a discussion on notice.
331
Cornell University Police, Clery Act Statistics. Available at: http://www.cupolice.cornell.edu/annual_report/clery_stats.cfm.
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to CUPD and never involve the JA. Many incidents involve CUPD and the JA and
presumably appear in both reports. Even when the reports are considered together, these
obstacles make it difficult for the Cornell community to assess the nature and incidence of
crime and misconduct on campus.
!

Recommendations: Change the reporting period for the JA’s Annual Report to correspond
to the CUPD report so that the reports may be read together. Require the JA Office to
release more information about the type and incidence of alleged misconduct,
substantiated misconduct, and sanctions.

o Complaints and Disputes Involving Organizations. The JCC receives questions regarding
alleged improper behavior of organizations and internal organizational strife. These matters do
not fall under one of the disciplinary policies, and the JCC typically suggests that inquiring
individuals contact the office of Student Leadership, Engagement & Campus Activities
(SLECA), the Ombudsman, or the appropriate Dean of Students. Usually the JCC is confident
that one of these offices has the jurisdiction and resources to mediate the dispute. However,
occasionally it appears that no existing office has the authority to resolve an issue. For
example, in one case, the constitution of a student-run organization clearly articulated the
responsibilities of student leaders and faculty advisors. One student leader alleged that the
faculty advisors behaved in manner prohibited by the constitution and unduly interfered with
the organization’s operation. Because the organization was affiliated with a specific
department, the student raised the issue with his college’s deans, who unequivocally supported
the faculty advisors. In situations like this, no existing procedure permits appeal before a
neutral party unaffiliated with the college and its faculty.332 An additional concern is the lack
of a procedure through which a community member may file a complaint alleging the failures
or misconduct of an administrator, administrative office, representative body (such as the
University Assembly), or other organization in the performance of their duties. For example, if
the University Assembly fails to fulfill the responsibilities in its charter and a concerned
community member wants to hold it accountable, who will hear the matter and enforce the
charter? Perhaps a solution is to charge the JA Office with investigating and deciding
complaints against administrative entities and organizations. The JA could summarize findings
in a report and issue recommendations to the President, who could direct a change in
organizational or administrative behavior.
!

Recommendations: Charge a neutral office with mediating disputes among and within
university organizations. Create grievances procedures through which community
members may expose administrators, administrative offices, representative bodies,
committees, and other university organizations to investigation and adjudication for
misconduct and failure to fulfill their duties.

o Community Bill of Rights. The physical consolidation of policies related to rights and
responsibilities presents the perfect opportunity to draft a document codifying the rights of
Cornell’s community members. Through memorializing foundational principles
underpinning the spirit of existing policy, Cornell will ensure the preservation of
community members’ basic rights into the future. A Community Bill of Rights should
explain the rights of accused and complaining parties that are common to all of the
disciplinary processes. It should also address things like the right to privacy on campus and
the right to be free from all varieties of discrimination and arbitrary grading policies.
332

It was unclear from the student’s statements whether he brought the matter before the Ombudsman, which may be an
appropriate office for disputes of this sort.
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Ultimately, its content should reflect the collaboration of the entire university community,
and it should appear as a preamble to a consolidated policy reference.
!

Recommendation: Draft and publish a Community Bill of Rights that summarizes the rights
of community members as they exist generally on campus, in the classroom, as employees,
within the disciplinary systems, and as members of university organizations.333

III. The JCC in the University Community
•

Improving Awareness of JCC Resources. JCC associates made a sincere effort to increase
awareness of the JCC Office and its mission in Academic Year 2013. However, most students
remain unaware of its existence until they receive a referral to the JA Office or notice from a
professor that they allegedly violated the AI Code. A surprising number of students informed JCC
associates that they were not aware of the JCC Office until some time after investigations into
their misconduct had already begun.334 The following are suggested initiatives to improve
awareness of the JCC Office.
o Campus Appearance Tickets. The JCC originally requested the addition of JCC Office
contact information to CUPD’s campus appearance tickets in the fall of 2012. To date, it
has not appeared on campus appearance tickets. Adding this information to the tickets
would help inform students of their right to JCC representation before they ever step foot
in the JA Office. Efficiency of the disciplinary system would improve if accused parties
desiring representation secured it prior to their first meeting (rather than adjourning the
first meeting and rescheduling in order to obtain JCC assistance).
o JCC Website. The JCC Office commenced its efforts to create an official JCC website in
fall of 2013. The JA Office maintains a website, and the JCC should have a website, as
well, to serve as a resource for accused community members and their families. The site
will probably be created as an Edublog, but its finalization requires funding to obtain the
assistance of a CU Blog Service IT specialist.335 Additionally, in requesting initial
approval to create the website, administrators President’s Office stressed that all content
would be subject to the endorsement of that office. While recognizing the importance of
preventing the posting of inaccurate information on the internet under the Cornell name,
the JCC doubts whether other administrative offices have third-party supervision over their
blog content.336
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The Cornell University Assembly recently passed a resolution related to the drafting of a Community Bill of Rights. See
“Resolution 9: Community Bill of Rights Resolution,” Cornell University Assembly, March 24, 2015. Available at:
http://assembly.cornell.edu/UA/2015SpringAction7.
334
The JCC is confident that the JA Office informs every student who appears of her right to a JCC under the Code of
Conduct; information about the JCC appears in the section detailing accused parties’ rights on the JA intake form. However,
it’s possible that students are too nervous or distracted to absorb the information they receive their first JA meeting.
335
For more information, please see Cornell blog and website information at: https://blogs.cornell.edu/. The JA Office’s
website is an Edublog, and it is available at: http://judicialadministrator.cornell.edu/. At the date of this report, is unclear
whether the Office of the President will approve the funding for a JCC Office website.
336
The university charted the JCC Office as independent, and its associates are selected through a competitive application and
confirmation process. “The Judicial Codes Counselor shall be independent, although an administrative relationship should exist
with the University administration that will support that office.” The Campus Code of Conduct, page 13. Support is not
tantamount to censorship.
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o Greek Life Outreach. Many JCC clients are affiliated with fraternities and sororities.337 In
Academic Year 2013, the JCC met with Greek student leadership and administrators in the
Office of Fraternities, Sororities, and Independent Living (OFSIL) to begin new outreach
initiatives. The JCC briefed the Interfraternity Council twice and presented to several
fraternity chapters, upon request by their presidents. Presentations covered topics ranging
from a JCC Office Overview and Mission, to Policy 6.4 discussions, to Q&A sessions
pertaining to students’ individual rights on campus. Most importantly, the JCC forged a
relationship with IFC leadership and opened a channel for mentorship and advice on issues
related to Greek governance and the interpretation of university policy.
o Residence Halls. The JCC did not perform any Campus Living outreach during Academic
2013, but associates brainstormed ideas for future initiatives. Freshmen and new students
would benefit from a presentation during orientation to spread awareness of JCC services.
The JCC should also deliver guest presentations at residence halls during the academic to
inform students of pertinent issues, such as their rights to privacy in their dorm rooms, the
structure of the disciplinary systems, and important concepts in university policies (such as
the meaning of consent under Policy 6.4 and the definition of plagiarism in the AI Code).
o Media Campaign. In Academic Year 2013, the JCC requested funding from the Office of
the President to purchase updated business cards and print flyers advertising JCC services
for display in common areas on campus and in residential halls. Printed media would be an
effective way to reach students and improve awareness of the JCC Office.338
•

Involvement in University Governance, Committees and Administrative Forums. As a direct
participant in the campus disciplinary systems, the JCC is uniquely positioned to observe the
implementation of university policy. The JCC’s input is vital to responsible university decisionmaking. To achieve balance in the drafting and revision of university policies related to discipline,
the JCC’s observations and recommendations should be solicited as frequently as those of the JA.
o Shared Governance. During Academic Year 2013, the JCC increased its participation in
Cornell’s shared governance. Upon the invitation of the JA, the JCC presented during the
training sessions for new members of UHB and attended several University Assembly
meetings to observe discussions. The JCC also attended several meetings of the Codes and
Judicial Committee to remain abreast of current committee initiatives pertaining to the
Code of Conduct. The JA helped the JCC Office remain abreast of meetings and invited
associates to participate in events that otherwise would have been unknown to the JCC.
o JA Presentations and Involvement in Strategic Planning. Although JCC inclusion in
university forums increased during Academic Year 2013, the JCC is uninvolved in the
majority of events that incorporate the participation of the JA. During Academic Year
2013, JA Office staff delivered 30 presentations.339 The JA’s Annual Report describes the
audiences of these presentations as campus partners, various media outlets, researchers,
and other unnamed groups contemplating changes to policy.340 The JCC would like to be
informed in advance of scheduled JA presentations in order to, at minimum, attend as an
observer. Ideally, the JCC would be permitted to answer questions or provide information

337

Most Greek-affiliated JCC clients belong to fraternities because most JCC clients are men. See pages 3-4 of this report.
In Academic Year 2014, the 2013 request for business cards was approved, but the request to print flyers was denied. The
JCC should renew its request for funding for posters in Academic Year 2015.
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The Annual Report of the JA, page 4.
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Ibid.
338

78

on points with which her office disagrees. Additionally, the JA sits on at least eight
different committees and councils.341 Many of these work within or closely with the
campus disciplinary systems or labor to improve policy related to misconduct, such as
sexual violence, hazing, or drug and alcohol use. The university should include the JCC in
forums where the JA’s perspective is regularly incorporated.342
•

Other Engagements. The JCC Office engaged with the university community in a number of other
ways to make new connections and improve existing relationships. CUPD scheduled ride-alongs
for the JCC Office, during which associates accompanied a CUPD officer during his or her shift.
These events were extremely beneficial and improved associates’ understanding of police culture,
procedures, and practices. The JCC Office also met with administrators from the Division of
Campus Life, the International Students and Scholars Office, University Counsel, the Office of the
Dean of Students, and members from various university representative bodies to discuss the
availability of JCC resources, student misconduct, and policy concerns.

IV. Administrative Comments
•

Improving the Composition of the JCC Office. Students deserve competent representation. The
comparative structure of the JCC Office and the JA Office puts accused parties at a disadvantage.
Four, part-time law students staff the JCC Office, while full-time professionals — many of whom
are lawyers — staff the JA Office. It is extraordinarily difficult to juggle the demands of law
school with the duty to provide quality representation to clients. Although accused parties may
hire an attorney, not every member of the community has the resources to do so, and in serious
cases where consequences are grave, JCC associates’ academic obligations and lack of
professional experience may be outcome-determinative to a client’s detriment. Working in the
JCC Office certainly provides valuable, professionally relevant experience to law students, but the
interests of JCC associates are not material to an evaluation of the quality of its services. Cornell
should consider staffing the JCC Office with at least one full-time employee, preferably an
attorney, in order to provide accused community members with access to free, quality
representation that mirrors the JA Office in expertise and availability.343
o Recommendation: Create at least one full-time position in the JCC Office for an attorney.

•

JCC Compensation and Budget Constraints. The university compensates JCC associates for their
services with an hourly wage. JCC associates are officially employed to advise, assist, and
represent individual Cornell community members when they are accused of violating university
policy. With the introduction of Policy 6.4 during Academic Year 2013, billed hours for casework
had exceeded the university’s budget by January, with nearly five months remaining in the
semester. The Office of the President approved additional funding to pay JCC associates past
January, but associates were encouraged to limit their time spent on minor cases and exercise
careful discretion in billing hours.344 Representation is guaranteed to all students who are accused
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The Annual Report of the JA, pages 4-5. She often serves in an ex officio capacity.
During Academic Year 2014, members of the University Assembly informally discussed the possibility of creating an ex
officio seat for the JCC on the Codes and Judicial Committee.
343
The addition of a faculty advisor to the Office in Academic Year 2014 marks a significant improvement in the composition
of the JCC Office.
344
All university employees who earn hourly wages should be mindful of the university’s limited resources, work efficiently,
and demonstrate integrity in reporting billable hours. But the JCC Office provides an extremely important service to the
Cornell community. In executing its mission as charged, assistance to valid cases should limited only by factors such as JCC
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of violating university policy, regardless of the severity of charges.345 As previously mentioned,
the JCC Office requested additional funding to improve outreach efforts and spread awareness of
its services.346 This includes funding to purchase of business cards, finalize a JCC website, and
produce printed information for distribution on campus.
o Recommendation: Increase funding for the wages of JCC associates and informational outreach.
•

Concluding Remarks. We seek to accomplish several things with the publication of our office’s
first annual report. Through raising awareness of JCC contributions to the university community,
we hope that more of its members will request our services. We also hope to provide campus
leaders with critical observations about the operation of the campus disciplinary systems and the
implementation of university policy. Most importantly, we endeavor to arm those leaders with
possible solutions and inspire the inclusion of our office in forums dedicated to policy revision and
community problem solving. Finally, thank you for the opportunity to serve as Cornell
University’s Judicial Codes Counselor. It was an honor.

Sincerely,

Amanda L. Minikus
The Judicial Codes Counselor
June 1, 2014 – June 1, 2015

associates’ academic obligations, other time commitments, and personal discretion. Clients who are accused of trifling offenses
often have the most questions about the disciplinary processes and require the most counseling to assuage their concerns.
345
The Campus Code of Conduct, page 18. “The Office of the Judicial Codes Counselor provides free assistance and
representation within the judicial system to those charged with violations of the Campus Code of Conduct and to students
charged with violations of the Code of Academic Integrity.”
346
See page 76 of this report.
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